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Abstract

This study titled ‘Prison Overcrowding in Nigeria’ seeks to extend knowledge and
understanding of prison overcrowding through examining the views of Nigerian
prisons’ inmates and staff, including criminal justice institutions and officials. Views
explored include participants’ perspectives on overcrowding and whether it could be
prevented, as well as coping mechanisms and general response strategies.

The research adopts a mixed methods research strategy based on ethnographic
fieldwork conducted in Nigeria as well as interviews, focus groups, questionnaires and
secondary data analysis. One hundred and sixty-six individuals drawn from thirteen
Nigerian institutions presumed to have experience and knowledge of prison
overcrowding as well as Nigerian criminal justice system participated in the study. In
addition, observations were conducted at six Nigerian prisons.

Key findings unearthed in this study are that prisons in Nigeria are in constant
overcrowding mode irrespective of their design, capacity, and location. Prison
overcrowding in Nigeria is a systemic problem rather than an emergency issue. Prison
design capacity is an insufficient and unreliable indicator for understanding Nigerian
prison operation as well as overcrowding. Overcrowding in Nigerian prisons offers
profitable opportunities for a number of individuals and companies. Nigerian criminal
justice institutions lack the capacity to adequately respond to prison overcrowding, and
the attempts by non-state actors to support prisoners in response to prison
overcrowding are also undermined by corruption in the system.

This study points out that overcrowding in Nigerian prisons is a direct result of
past and present Governments’ inaction. Thus, the study advocates that prison
overcrowding in Nigeria is preventable and manageable through policy initiatives by

the Nigerian stakeholders, particularly the elected politicians.
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Preface

In December 2011, a staff member and an inmate at one of Nigeria’s medium-security
prisons described their working and living conditions. The inmate who was awaiting
trial lamented that:

Imagine the situation we are, our cell design for twenty
inmates is now occupied by hundred. We use one toilet,
one washing hand basin, and two of us share a blanket in a
small space and a mat..., inmates are ill clothed and living
in odious environment full of lice, bed bugs, flies,
cockroaches and mosquitoes. The buildings are extremely
old as they were built since 1930s and the little workshop
and tools are worn-out. Therein, inmates cannot sleep due
to noise and disturbance, and food served is poorly

balanced. ..., the condition is not limited to our situation
here but in almost all other prisons across the country
(QIGP08)*.

In a similar vein, a staff member of the Nigerian Prison Service admitted that ‘prisons
in Nigeria are generally overcrowded with greater proportion of remand prisoners.
Some of the awaiting trial inmates have been in prison for almost ten years due to
much delay in the trial and investigation with the police and courts’ (QKDOl)Z.

The above statements emanate after decades of prison and penal reform in sub-
Saharan Africa and Nigeria in particular. The modern prison was first brought to
Nigeria by European colonisers in the late 1800s. Since political independence in
1960, Nigeria has been striving towards improving the condition of prisons and the
penal system through a number of national and international initiatives. Notable
initiatives at national level include the unification and centralisation of prisons,
administrative restructuring of the prison system, and aligning the prison department
with other state organisations such as the Police Force, State Security Service, Border
Control Agencies (Immigration and Customs) and the Civil Defence Corps.
Internationally, Nigeria has adopted several international instruments such as the
United Nations Standard Minimum Rule for the Treatment of Prisoners of 1955, the
Kampala Declaration on Prison Conditions in Africa in 1996, The Abuja Declaration
on Alternatives to Imprisonment in 2000 and the 2002 Ouagadougou Declaration on

Accelerating Prison and Penal Reform in Africa.

! View expressed by one of the study participants.
2 -
ibid.
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Of course, Nigeria passed through decades of colonial (1861-1960) and
authoritarian regimes (1966-1979 and 1983-1998) and has been under democratic
governance for only just over a decade (1999 to date); however, the question remains
why prison conditions are still basic and poor. Those two voices reported above
suggest non-compliance with the adopted instruments, which means prisons are
overcrowded, conditions are appalling, health is threatened and justice is slow. In
search of empirical explanations and appropriate policy responses to Nigeria’s inability
to transform its prison and penal system, stakeholders by and large tend to opt for
theories, policy and practices developed in Western world with no or little
consideration of the Nigerian context. Moreover, in order to gain a clear picture of the
situation and prison overcrowding in particular, understanding how prison staff,
inmates and other stakeholders in the criminal justice system perceive, react to and
identify those responsible for the failure to tackle overcrowding in prison remains
crucial.

The original impetus for this research work was prompted by the growing
concern over the impact of overcrowding in prisons on the administration of criminal
justice, particularly in developing countries, and the author’s first-hand work and
research experience in sub-Saharan African prisons in Nigeria and Liberia of more
than sixteen years.

The goal of this thesis is to examine and illuminate patterns, facets, causes and

consequences of prison overcrowding in Nigeria.
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Introduction

Prison overcrowding remains one of the most significant current challenges in the
administration of criminal justice globally (Albrecht, 2010; Allen, 2010; Lappi-
Seppala, 2010). Nevertheless, there has been no universal agreement on how to define
the phenomenon (Albrecht, 2010; Allen, 2010; Murdoch and Griffiths, 2009; PRI,
2012). Thus, a number of definitions and explanations of prison overcrowding have
been provided from different perspectives. In his recent seminal article, Albrecht
(2010:65) describes overcrowding in prison as ‘an elusive phenomenon’ not simply
because of its complexity but due to its ‘cross-sectional nature in which several
important policy and crime research topics converge’. Given Albrecht’s claim, it is one
of the aims of this study to investigate the extent to which penal policies and crime
research issues interact and contribute to prison overcrowding and to examine the
complexities of overcrowding and their implications for criminal justice theory, policy
and operation in relation to Nigeria.

Thus, this research under the title Prison overcrowding in Nigeria intends to
examine different stakeholders’ perspectives on, and their responses to, prison
overcrowding in Nigeria. Despite decades of relentless commitments to realising
effective access to justice, many African countries’ criminal justice systems’ ability to
administer justice has been undermined by prison overcrowding (Al, 2010; PRI, 2012;
Walsh, 2010; World Prison Brief, 2011). Nigeria is chosen for the study not only
because of its position as the most populous and one of the most resource-rich
countries in sub-Saharan Africa but also as a post-colonial and post-military regime
nation. Nigeria’s current legal and economic systems remain colonial legacies and
represent a mixture of western, mainly British, and Islamic (Sharia) values (Alemika,
1988; Alston, 2006; Oriola, 2006). This raises the question as to whether prison
overcrowding in post-colonial and post-military regimes differs from the form of
prison overcrowding in developed countries. Can criminological theories developed in
the Western world fit in and adequately provide a framework for understanding and
explaining overcrowding in developing countries’ prisons, particularly nations that
passed through decades of colonial and military regimes? Thus, this thesis will
examine overcrowding in Nigeria, and explore the relevance of existing theories and
criminological discourses in understanding and explaining prison overcrowding in

Nigeria.

20



There are some illuminating discourses that can be used as a framework to
support this study in order to reveal a clear picture of prison overcrowding. Post-
colonial criminological theory, for example, provides a framework for understanding
the conditions within which Nigeria’s criminal justice system was built. Post-colonial
theory locates the inadequacies and ineffectiveness of justice systems in neo-colonial
sub-Saharan African countries in colonial legacies, and the deliberate failure of the
ruling elites that followed colonial powers to improve the system (Agozino, 2004;
Agozino, 2005; Alemika, 1988; Bowd, 2009; Oriola, 2006; Shaidi, 1992). Post-
colonial criminology theorists assume that one of the reasons why criminal justice
systems in West African countries remain militarised and continue to operate as
introduced by colonial authorities is because ‘they were specifically designed as
militaristic tools for the domination of the people of West Africa and they were
retained by the ruling elite to whom the colonial officials merely handed power’
(Agozino, 2005:126). This assumption coincides with several pieces of literature
which indicate that Nigeria’s current criminal justice system as well as its prison
system is largely a replica of the colonial regime (Agozino, 2005; Al, 2010; Alemika,
1988; NLRC, 1991; Onyeozili, 2005).

In January 2012, the official prison capacity in Nigeria was 47,284 but facilities
held 49,553 inmates (NPS, 2012; World Prison Brief, 2013a). This suggests that the
overall occupancy level exceeded the design capacity by 4.7 per cent, thus Nigerian
prisons were overcrowded because the rate of occupancy exceeded 100 per cent.
According to occupancy rate measures, when a prison system occupancy level is above
100 per cent but less than 120 per cent, overcrowding in the prison system will not be
serious in nature (Allen, 2010; Tournier, 1986; Walmsley, 2003). However, does the
104.7 per cent occupancy rate of the Nigerian prison system mean that the extent and
severity of the overcrowding is less likely to be problematic? Recent published studies
and commentators have suggested that Nigerian prisons have a few things in common:
overcrowding, and substandard living and working conditions (Al, 2011; Al, 2012;
Alabi and Alabi, 2011; Chukwuemeka, 2010; Ogwezzy, 2011). Due to appalling
conditions, one commentator describes Nigerian prisons as ‘hell on earth’ (Ogwezzy,
2011:269). Moreover, of the 49,553 inmates in the Nigerian prisons, nearly 72 per cent
were reported to be inmates awaiting trial (Al, 2012; NPS, 2012) and about 45 per cent
of these inmates have been in prison for more than five years (Al, 2012). Against this

background, this study intends to examine the role of Nigeria’s criminal justice
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institutions and actors, as well as the prison system in relation to Nigerian prisons’
designed and actual capacity, work and living conditions, and overcrowding.

Crawley and Sparks (2006:344, citing Clemmer, 1940 and Sykes, 1958) noted
that ‘the notions of coping with or adapting to imprisonment were important concerns
of prison sociology during the classic mid-century phase’, but little is known about the
response strategies of prison staff and inmates as well as other stakeholders in the
event of prison overcrowding. Likewise, Allen (2010:c8), in his paper ‘Current
Situation of Prison Overcrowding’, notes ‘[t]here is even less data about how prisoners
perceive overcrowding’. This view indicates that very few studies have been able to
draw on any structured study into the opinions of prison staff and inmates’
perspectives, and coping strategies in the event of prison overcrowding (with the
notable exception of Liebling and Arnold, 2002; Liebling, 2004 and 2008). Hence, this
study will explore the perspectives on, and responses to, prison overcrowding of
Nigerian prison staff and inmates as well as other stakeholders such as Ministry of
Justice officials, public prosecutors, counsels, scholars, judges, and human rights and
penal reform advocates.

While several studies have been conducted on Nigerian prison conditions
including overcrowding (Alabi and Alabi, 2011; Al, 2008a; Alemika, 1988; Alemika,
2005; Alemika, 2011b; Alston, 2006; Chukwuemeka, 2010; Ogwezzy, 2011), far too
little attention has been paid to how prison inmates and staff, including criminal justice
officials, were coping with the challenges of prison overcrowding, as well as what their
perspectives are and their views as to how overcrowding could be prevented
altogether. Consequently, this study seeks to explore the views of prison staff and
inmates including other stakeholders on how Nigeria’s criminal justice system could
be transformed, and more importantly, ways of responding to the challenge of prison
overcrowding.

Above all, the research aims to shed light on some key questions surrounding
prison overcrowding as a phenomenon in Nigeria and to appraise policy makers in
Nigeria of the situation so that they can make informed decisions.

The study’s objectives include:

A. To explore perceptions of prison overcrowding among prison staff, inmates and

other stakeholders in Nigeria’s criminal justice system.
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o To investigate how prison staff, prison inmates and other stakeholders
in the Nigerian criminal justice system view overcrowding in prison.

o To identify individuals and institutions affected by overcrowding,
which spaces specifically are overcrowded in the affected institutions,
and at what time the affected individuals and institutions are affected
most in the event of overcrowding in Nigeria prisons.

o To explore how overcrowding affects the daily activities of staff and
inmates in Nigerian prisons.

B. To examine the underlying causes and patterns of prison overcrowding in
Nigerian prisons:

o To identify the features of overcrowded prisons in Nigeria.

o To improve understanding on drivers of overcrowding in Nigerian
prisons.

C. To understand strategies adopted by prison staff, inmates and other
stakeholders in Nigeria’s criminal justice system in mitigating overcrowding in
prison and averting future reoccurrence:

o To identify coping strategies (if any) of inmates as well as prison staff and
Nigerian criminal justice officials and institutions particularly the prison
authorities in the event of prison overcrowding.

o To elicit the views of inmates, prison staff and criminal justice system
officials including scholars and researchers, national and international
agencies and organizations, on measures that would mitigate and prevent
prison overcrowding in Nigeria.

The study is based on fieldwork conducted in Nigeria in which a mixed methods
research approach was used. The research methodology was sketched on a multi-strand
mixed methods research design (Teddlie and Tashakkori, 2009). The study’s
methodological approach is discussed in Chapter Four.

The thesis is divided into eight chapters. Chapter One contains the main
substantive review of literature in relation to aspects of prison overcrowding. Chapter
Two covers a brief overview of Nigeria’s social, political and economic systemsS as
well as an examination of crime and the criminal justice system in Nigeria. Topics
discussed include the challenges, structure, functions and historical development of the
criminal justice system during the pre-colonial, colonial and post-colonial periods.

Chapter Three presents a critical overview of Nigerian prisons: the system, operations,
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conditions and challenges. Chapter Four covers the research methodology design and
explains the methodological techniques employed in conducting the study, and the
challenges encountered at both the pilot and the main fieldwork phases. Chapters Five,
Six and Seven present the study findings. Chapter Five contains different stakeholders’
perspectives on overcrowding in Nigerian prisons. Chapter Six examines prisoners’
and prison staff responses to, reactions to, and adaptation strategies to prison
overcrowding. Other issues explored in Chapter Six are the individuals and institutions
affected by prison overcrowding as well as those who may profit as a result of
overcrowding in Nigerian prisons. Chapter Seven examines institutional responses and
suggestions for solutions to prison overcrowding in Nigerian prisons. Finally, Chapter

Eight summarises and discusses the study’s findings and its implications for theory and

policy.
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Chapter 1

Conceptualising Prison Overcrowding

Over the last two decades, the challenge of prison overcrowding has been the dominant
theme in literature on criminal justice system policy and research related topics
(Albrecht, 2010; UN, 2013). This raises the questions as to what constitutes prison
overcrowding and why overcrowding in prison remains an issue of great concern. This
chapter intends to examine the definitions, measurements, drivers, and consequences
of prison overcrowding as identified in the existing research and literature. In addition,
existing research and literature on the issue of space apportioned to every inmate in
prison, prison staff and inmates’ reactions and adaptations strategies, as well as the
response of institutional mechanisms in the event of prison overcrowding, will be

explored.

Definitions and Measures of Prison Overcrowding

In general terms, overcrowding in prison often refers to the condition in which the
prison is overpopulated and congested. A prison design capacity and occupancy rate is
used to define overcrowding (Allen, 2010; Coyle, 2002b; UN, 2013; UNODC, 2006).
The amount of space a prisoner occupies determines the extent of overcrowding in
prison (Allen, 2010; Haney, 2006; Walmsley, 2003). Others relate overcrowding to
quality of prison life (Coyle, 2002a; Goyer, 2011; Liebling and Arnold, 2002; Liebling
and Crewe, 2007; Martin et al., 2014). This means that what is considered to constitute
overcrowding in prison is subject to different interpretations at both micro- and macro-
levels including subjective and numeric interpretation (Albrecht, 2010; Gaes, 1985).
Overcrowding in prison is a serious impediment to safe prison management, effective
care and treatment of prisoners, and compliance with set standards relating to the rights
of both prisoners and prison staff (UN, 2010). The idea that prisoners have the right to
humane treatment means that there are standards of treatment and activities in prison
(Coyle, 2002b; Murdoch and Griffiths, 2009; UNODC, 2006; Van Zyl Smit, 2010).
However, humane treatment and care of prisoners is contested.

When the conditions in prisons are relatively better than in the outside world,
the tendency is that a prison population will keep growing because people will be
prepared to enjoy the free amenities that they may not be able to afford in the free

world (Katz, et al., 2003). This means that the harsher the prison conditions, the less
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likely people are to commit crime and eventually be sent to prison (Bedard and
Helland, 2004; Katz, et al., 2003). Often, the public regard resources allocated to the
health, social welfare, education and vocational training needs of prisoners as unfair,
and thus funds allotted to prisons are mainly for maintaining prison security and
prisoners’ basic needs (Coyle, 2002b). This in turn makes prison authorities
concentrate efforts on security measures at the cost of reducing resources allocated to
improving treatment and activities in prisons (Murdoch and Griffiths, 2009; UNODC,
2006).

Against this backdrop, this section explores different perspectives as to what
constitutes overcrowding in prison. The section begins by examining various
definitions of prison overcrowding, and later parts explore indicators of prison
overcrowding based on the three adopted indicators, namely the numeric or arithmetic
formulas, the physical tangible goods, and invisible or intangible services. Thereafter,
problems associated with these measures of prison overcrowding will be examined.

Overcrowding in prison as stated by Albrecht (2010:67) is a concept that
‘depends on a mix of normative and factual elements’ such as a prison’s design
capacity and actual capacity, prisoners’ right to minimum space and adequate
accommodation, safety, as well as adequate provision for basic needs such as food and
water, accommodation, access to sanitation and health care, availability of activities
outside individual cells and rehabilitative services. It also includes a decent work
environment and safety of staff members that operate according to established
standards (Albrecht, 2010; Coyle, 2002a; Coyle, 2002b).

One of the common ways in which overcrowding in prison is described is by
relating the phenomenon to a prison’s designed capacity compared with the actual
population. Gaes (1994:4) defines overcrowding in prison as ‘the ratio of the number
of inmates in a prison to its rated capacity’. Similarly, Bukurura (2003:84) relates
prison overcrowding in terms of ‘the actual number of inmates against the capacity a
prison is established to hold’. The inference from the above definitions is that a prison
is not overcrowded provided it does not exceed its rated capacity.

In another view, the UK Prison Service describes overcrowding in prison as a
situation in which a prison ‘holds more prisoners than the Certified Normal
Accommodation (CNA) (Normal represents good, decent and standard
accommodation), that the Service inspires to provide’ (HM-Prison Service, 2001, cited

in Sharkey, 2010:112). Thus, overcrowding in prison is not limited to capacity and
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population but also includes the quantity and quality of services provided in the
facility. Also, given the UK’s description of overcrowding, it suggests that a prison
may be overcrowded even when it holds fewer prisoners than its designed capacity if
the prison authorities were unable to provide the services as stipulated (Kensey and
Tournier, 1991; Tournier, 1986; Walmsley, 2003). Even though the definition provides
some indicators of how capacity figures can be determined (good, decent and standard
accommodation), it appears to be quite vague and contains many subjective elements.
The UK’s CNA has been criticized for a number of reasons. CNA is a tool designed by
government appointed inspectors, and thus is likely to reflect government’s political
interest (Cavadino and Dignan, 2002; Sherman and Hawkins, 1981). Moreover, CNA
measures do not categorically provide units of measuring standard accommodation in
prison (Morgan, 1995). This is partly because not all accommodation in a prison may
be actually useable - it could be under refurbishment (Cavadino and Dignan, 2002).
Additionally, the definition deliberately ignores those parts of prison accommodations
which are often reserved for prisoners in special confinement such as sick wards,
solitary cells and isolation cells, as well as dormitories reserved for prisoners on transit
or transfer, and lodgers/visitors in a system that allows conjugal relations (Cavadino
and Dignan, 2002; King and McDermott, 1989; Morgan, 1995). The provision of CNA
is context specific. In developing countries such as the Republic of Benin, Liberia,
Nigeria, Bangladesh and Cameroon, the provision of CNA may not only be seen as a
luxury to offenders, but also the government may not have the resources to provide the
services. Studies at Nimba Prison in Liberia showed that the facility was overcrowded
not simply because the inmates’ population had exceeded the prison’s capacity, but
also due to lack of prisoners’ rehabilitative services and understaffing (Mbadlanyana
and Thembani, 2009; United Nations, 2007).

A major criticism of the above definitions is that they are entirely based on
numbers: prisons’ designated numbers compared to actual capacity. This measure is
open to manipulation and disregards other crucial issues such as staffing, inmates’
satisfaction, and individual perceptions such as privacy, respect, safety and
interpersonal relationship between staff and inmates and among inmates (Cohen and
Taylor, 1972; Chung, 2000; Gaes, 1985; Lester, 1991; Lawrence, et al., 2004; Liebling
and Arnold, 2002). The extent of overcrowding in this sense depends largely on
international, national or local standards. A country that operates a hostel or dormitory

system of accommodation with a capacity of thirty inmates in its prison system, for

27



example, will consider cells occupied by ten inmates as normal and under-occupied. A
country with a one inmate per cell policy will consider cells occupied by two or more
inmates as overcrowded. Thus measuring overcrowding solely on prison design versus
actual capacity can be misleading. In 2008, in its report to the UK Government, the
Anti-Torture Committee of the Council of Europe (CPT) found that even with an
‘occupancy level of 95 per cent of the design capacity of a prison, it may be difficult
or even impossible to deliver those services which are required to ensure respect for
inmates’ human dignity’ (CPT, 2009:9). So, whilst a prison is technically not
overcrowded the provision of good, decent accommodation may be impossible.

Moreover, the type of sleeping arrangements (for instance, single, double or
triple bunk put in use in a cell) may pose challenges on the use of capacity to
determine prison overcrowding (Albrecht, 2010). A small cell, for example, with space
for two beds could be used differently: two inmates in case of single bedding, four
prisoners in double-bunk bedding, and six persons in triple-bunk bedding. It depends
on the type of bedding arrangement the system adopts. This means that the design and
actual capacity of a prison may be one of the elements to consider, but cannot be the
sole element in determining prison overcrowding (Albrecht, 2010; Haney, 2006;
Lappi-Seppala, 2010).

Given the above explanation, it could be suggested that the perception of
overcrowding in prison also depends on individual feelings. Haney (2006:266)
contends that overcrowding in prison is determined by ‘more than just the ratio of
prisoners to the rated capacity: it also includes the extent to which a prison, or prison
system, houses more prisoners that its infrastructure can humanely accommodate’.
Haney’s definition stresses the issues of infrastructural capability and humane
treatment but these terms are vague and insufficiently defined. Infrastructural capacity
and humane treatment are largely determined by the type of prison design in which the
prison system operates and the country’s economic resources. Overcrowding in prison
is subjectively determined because it considers individuals’ perceived satisfaction,
including individual psychological feelings such as respect, human dignity, privacy
and inter-personal relationships among inmates, and between inmates and staff. The
prison staff plays a significant role not only for the prisoners but also for the general
condition of the prison (Coyle, 2002b; Chung, 2000; Lawrence, et al., 2004; Lester,
1991; Van Zyl Smit, 2010). Thus, at an individual level, what might constitute

overcrowding in a prison may not only be subjective, but also relative as it depends
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upon time and place (Cohen and Taylor, 1972; Gaes, 1985). This means that a prison
may be considered overcrowded due to an individual’s feeling of dissatisfaction with
the prison conditions and its incapability to cater for the needs of both inmates and
staff accordingly (Albrecht, 2010; Murdoch and Griffiths, 2009).

Understanding prison overcrowding at an individual level is also misleading.
Assuming that a significant majority of inmates are in prison against their wish (Van
Zyl Smit, 2010), thus they may tend to show dissatisfaction with living conditions and
services provided even if these services meet the minimum standards (Haney, 2006).
Hence, determining prison overcrowding through individuals’ perceptions will always
be subject to bias.

In response to criticisms of the above definitions, Sharkey (2010:115) moves
further and offers a more practical definition of overcrowding in prison. She adds that
overcrowding covers:

any condition in prison where there are reduction in hours

of purposive activity, a stressful environment due to

cramped cells, a strain on basic resources, a risk of

prisoners being victimized and restricted opportunities for

officers to gather information about individuals and

identify those most at risk.
Sharkey’s description of overcrowding in prison is more comprehensive than the
previous ones in that the definition encompasses other social and psychological
features of prison overcrowding both at subjective and objective levels. However, a
close look at Sharkey’s definition to some extent shows that it is restrictive in terms of
scope. The definition appears to be based on prison systems that maintain
rehabilitation as their central ideology. Sharkey’s definition of overcrowding may not
necessarily portray an overcrowded prison that was primarily designed to punish
offenders and prevent reoffending.

Murdoch and Griffiths (2009:1) define overcrowding in prison as a ‘situation in
which the numbers of persons confined in a prison are greater than the capacity of the
prison to provide adequately for the physical and psychological needs of the confined
persons’. Murdoch and Griffiths’ description of overcrowding in prison differ from
that definition proposed by Sharkey as it incorporates the individual’s physical and
psychological needs, the actual prison population and the prisons’ design capacity.

However, Murdoch and Griffiths’ definition seems to ignore social elements of
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overcrowding such as the staff-to-inmate and inmate-to-inmate relationships that may
have an impact on inmates, staff members, the institution itself and the public at large.

Understanding overcrowding in prison remains subjective, numeric and context
specific largely because the phenomenon is not evenly distributed even within a given
geo-political entity (McConville and Williams, 1987). It has been observed that
overcrowding in prison occurs, to some extent, in ‘all sorts of prison systems, in rich
and poor countries, common and civil law jurisdictions, and different types of polity’
(Allen, 2010: np). Table 1.1 below demonstrates that overcrowding in prison occurs in
almost every continent but, what seems to differ between them is the degree to which it
occurs. Given that a rate of prison occupancy above 100 per cent indicates
overcrowding, some continents have very high occupancy rates and others have low,
with African countries having the highest occupancy rates and Europe the lowest (see
Table 1.1).

Table 1:1 Prison Occupancy Rates by Continent (2009)

Region Under 100% but 120% but 150% but 200% and

100% under 120% under 150% under 200% Over Total
Africa 11 4 8 7 9 39
Americas 14 8 11 9 4 46
Asia 8 4 6 5 2 25
Europe 32 4 8 1 0 45
Oceania 7 16 2 2 1 28
Total 72 36 35 24 16 183

(39%) (20%) (19%) (13%) (9%) (100%)

Adapted from Allen (2010)

Occupancy level mainly provides an overall or broad view of the situation. Tournier
(1986) notes that a prison system may record occupancy level as below 100 per cent,
which means the prison is under-occupied, while in reality at a prison level it may be
found overcrowded because some cells within the prison may be temporarily out of
use. In addition, the occurrence of overcrowding in prisons across countries may not
necessarily mean that the prison conditions are comparable.

As shown in Table 1.1, in sixty-one per cent of countries in the five continents
studied, the prison system occupancy rates exceed 100 per cent. There is variation,
with certain continents (Europe, America and Africa) showing higher prison
occupancy rates than others (Asia and Oceania). The proportion of prisons with
occupancy over 100% is 72% (n=28) in Africa, 68% (n=17) in Asia, and 44% (n=13)
in Europe. In addition, nine of the sixteen countries that have prison occupancy rates of
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200 per cent and over are in Africa, which means that prison occupancy levels are
higher in African prison systems.

Differences in prison occupancy levels exist not only between continents (as in
Table 1.1), but can also occur within a single continent, with wide variation in some
instances. Studies have shown that some countries or regions in Africa have higher
prison occupancy rates than others (Ogundipe, 2009; Sarkin, 2009; UNODC, 2011),
which means that overcrowding is not equally distributed. A country or regional prison
may be overcrowded but the degree of the overcrowding may vary (see Walmsley,
2003). Again, the difference in the rates of prison overcrowding is not limited to
region, country or continent, because the different levels of overcrowding are also
found between rural and urban settlements (Welsheit, et al., 1994). A prison may be
overcrowded irrespective of its capacity and location, but urban prisons owing to their
locations are more likely to house more inmates than rural prisons (Agomoh, et al.,
2008).

Arguably, describing overcrowding in prison in a phrase or sentence is very
difficult. Allen (2010) provides a brief but all-encompassing description of
overcrowding in prison, describing it as:

situations where there is not enough room for prisoners to
sleep; not the facilities to provide sufficient food; health
care or any form of constructive activities; insufficient
staff to ensure that prisoners are safe; the lack of
accommodation to hold separate types of prisoners who
should be kept apart - women from men, juveniles from
adults; untried from convicted; or lack of capacity to
receive any more numbers so that emergency measures
have to be taken - in the form of amenities, emergency
accommodation or the holding of prisoners in police
stations [Allen, 2010: np].

Describing overcrowding in prison seems to be difficult because the definition has to
encompass reasons for confinement, how individuals in prison (inmates, staff or
visitors) perceive the situation, and the specific prison space considered overcrowded.
Assessing overcrowding in a prison setting is not limited to determining the housing
capacity of a prison facility against the actual number of inmates it holds (Chung,
2000; ICRC, 2005; ICRC, 2012), but it also includes assessing the quality of life in
prison (Gaes, 1985; King and Dermott, 1989; Liebling and Arnold, 2002; Liebling and
Crewe, 2007). Indeed, the subjective element in prison overcrowding is among the

reasons why there is no universally agreed definition and measurement of
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overcrowding in prison (Albrecht, 2010; Allen, 2010; Lappi-Seppala, 2010). Thus,
definitions and measurement of overcrowding in prison differ among world regions
and more importantly depend on the country’s resource capability and the degree of
commitment to the penal system that is demanded from politicians, lawmakers, and
judiciary and prison administrators (Albrecht, 2010; von Hofer, 2003).

The variations in definition and measurement of prison overcrowding allow
almost every country, institution and individual to adopt their own way of measuring
the phenomenon (Allen, 2010; Nembrini, 2005). These indicators of measuring prison
overcrowding are presented in Table 1.2 in Appendix A, and are categorised into three
core dimensions:

a. Specific mathematical formulas have been developed and put to use to
determine the state of a prison in terms of overcrowding. This approach
uses population figures, a prison’s designated capacity and official
prison capacity, total inmate figure of the day, average daily population
(ADP), and other institutional arrangements such as cells sizes, bedding
provision, staffing and regime activities. The ICRC (2012) devised a
formula for determining prison overcrowding by calculating the ratio of
the actual number of inmates present at a specific date to the number of
places specified by the prison’s official capacity (Nembrini, 2005:17;
see Table 1.2 in Appendix A showing how prison overcrowding is
measured with the use of a devised arithmetic formula). The formula
devised is as follow:

Occupancy rate = A/B x 100

where:

A = the population density in the prison - which is determined by the actual
number of inmates present at a specific date.

B = official capacity - that is the total number of inmates that it can
accommodate while respecting minimum requirements, specified beforehand,
in terms of floor space per inmate or group of inmates.

When the ratio obtained exceeds 100 (100 inmates per 100 places), the
situation is one of over-population or overcrowding. Conversely, if the
figure is lower than 100, the prison is under-occupied (Nembrini,
2005:17).

Also, the Israeli authorities devised a formula or model for determining

prison conditions as well as predicting a prison population over a period
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of time based on the amount of new crime cases under investigation and
the size of the general population in Israel (see Table 1.2 in Appendix
A).

Physical characteristics refer to tangible services that are used to
determine overcrowding in a prison. Unlike the mathematical formulas,
tangible or visible goods or items are used to measure overcrowding in
a prison setting. They include the number of inmates per cell, sanitary
facilities in the prisoners’ cells, spatial density or the amount of space in
a cell per inmate, the amount of time spent outside the cell, and the
number of regime activities including rehabilitative services.
Difficult-to-measure indicators are invisible and intangible aspects of
prison conditions which by mere visit or observations one may not be
able to assess. Difficult-to-measure indicators are often referred to as
‘quality of life in prison’ (Liebling and Arnold, 2002:1). This is the
subjective view of an individual, which includes the degree of decency,
the degree of satisfaction with services provided, social density,
privacy, feeling safe and secure, personal time, inmate-to-inmate and
staff-inmate relationships, and treatment and care with dignity and
respect (see Table 1.2 in Appendix A). This unit of measurement is
based on the fact that exposure to unpleasant conditions in a prison may
not only cause physical change or effect on an individual but is also
accompanied by social and psychological discomfort (Chung, 2000;
Lester, 1993; Lawrence and Andrews, 2004; Lepore, et al., 1991;
Murdoch and Griffiths, 2009). Additionally, intangible units of prison
overcrowding are based on the assumption that overcrowding in prison
is any condition that ‘offends the contemporary standards of human
decency’ (Chung, 2000: 2394).
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Figure 1.1: Dimensions of Prison Overcrowding
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Figure 1.1 demonstrates how each of the categories of prison overcrowding is related
to the other. Grouping these indicators into three categories does not mean that each
unit of measurement or indicator is independent of the others, but rather that the three
categories are mutually dependent upon one another. Measuring prisoners’ amount of
time spent outside sleeping accommodation, as proposed by NACRO and the ICRC,
for example, may be meaningless without assessing what kind of activities inmates
engage in if they are out of their sleeping accommodation. Gaes’ contextual effect
elements - social density, freedom, privacy and personal time - are indicators for
determining prison overcrowding which fall under the difficult-to-measure category
(see Table 1.2 in Appendix A). Gaes’ proposed measures are a combination of two or
more indicators that fall under arithmetic formulas and physical characteristics. Social
and spatial densities are dependent on each other. For example, an increase in the
occupancy level in a cell or prison causes an increase in social density and a decrease
in spatial density (Gaes, 1985). Gaes (1985:108) added that if an increase in prison
population was accompanied by an increase in the number of prisoners’ dorms, the
effects on spatial and social density would depend on the extent of the respective
increases. Each of these perspectives as shown in Table 1.2 in Appendix A focuses on
different aspects of overcrowding in prison settings and provides useful insights.
Hence, the grouping of these indicators of measures is to gain clarity and a wider

perspective of the phenomenon, and to serve as a guide in the course of analysis.
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During Amnesty International’s visit to some Northern Nigerian prisons in
2008, for example, they found that Goron Dutse was in practice overcrowded but
officially was under-occupied. At the time of the visit, Goron Dutse held 520 inmates,
80 inmates fewer than its official capacity of 600, but four of the prison cell blocks
built in 2007 to house 120 inmates had not been put into service for logistic reasons
(Al, 2008a). Additionally, the visitors found that cellblocks for remand prisoners were
overcrowded, with some inmates sleeping on the floor. However, there were vacant
beds in some cellblocks where sentenced prisoners were held (Al, 2008a). Using
country-wide occupancy rates to measure overcrowding in prison may be misleading,
as shown in Table 1.2 in Appendix A, because following the arithmetic formula
proposed by ICRC (2005), a country may report a lower occupancy rate at national
level, while at individual prison level some of the prisons may be operating above their
design capacity. In February 2010, Argentina and Russia reported their prisons’
occupancy rate at less than 100 per cent, but at individual prison level many of their
prisons were found to be grossly overcrowded (Allen, 2010).

NACRO, ICRC, Inter-American Commission and Tournier propose the use of
space per inmate in a cell and the size of a cell as units for calculating prison
overcrowding; however, the use of these measures has been criticised for a number of
reasons (see Table 1.2 in Appendix A). Of course, space and size are visible and
measurable but inmates are human beings who have senses and should be treated with
dignity, as such human beings cannot be handled like goods: ‘that statement about
capacity which refers to the ability to accommodate human beings differs significantly
from a capacity statement which might refer to the ability to keep or store goods’
(Sherman and Hawking, 1981:29). Sherman and Hawking (1981:29) further contend:

[S]pace and capacity are derived from estimates

provided by management of individual institutions or

by the central agencies. Moreover, institutions and

agencies differ in the way they calculate prison rated

capacity, as variety of political, legal and financial

considerations may influence them.
However, critics of space size and capacity measures of overcrowding agree that
‘physical capacity can be measured in cubic feet of space but people are not packing
cases and while living, at any rate, require more than the space measured in cubic units
into which they can be compressed’ (Sherman and Hawkins, 1981:30). In fact,

measuring prison overcrowding involves more than physical features that can be
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observed and verified; it also includes some judgement on value, feeling and decisions
about sufficiency and adequacy (Bonta and Gendreau, 1990; Gaes, 1985; Sherman and
Hawkins, 1981). Furthermore, employing a specific arithmetic formula to determine
prison overcrowding tends to ignore individual aspects of overcrowding in prison
(Bonta and Gendreau, 1990; Gaes, 1985; Liebling and Arnold, 2002).

The use of physical indicators to determine prison overcrowding appears to be
simple and realistic, but in practice the measurement may not necessarily provide the
required picture of the phenomena. NACRO and ICRC, for example, prescribe the
number of hours prisoners should stay outside the sleeping accommodation daily
without considering the availability of staff to supervise them (Bonta and Gendreau,
1990). Prison staff members have considerable ‘scope, influence and shape over the
manner in which prisoners are processed’ (Bastow, 2010:2); and thus, prescribing time
for prisoners’ regime activities without considering the staff strength will be fruitless
(King and McDermott, 1989). A prisoner interviewed at Belmarsh Prison in the UK
about his safety in prison stated, ‘I feel safe; security is beefed up all the time and the
presence of officers ensures trouble is squashed’ (Liebling and Arnold, 2002:3).
Staffing and staff composition in a prison setting significantly influence an individual
inmate’s psychological and physical wellbeing (Bonta and Gendreau, 1990; Chung,
2000; Liebling and Arnold, 2002). Availability of staff in a prison setting significantly
influences the amount of activities prisoners engage in, particularly outside their
sleeping accommodation. If a prison is understaffed, ‘prisoners may be left locked in
their cells for long because there is no staff to supervise out-of-cell activities or to
escort them from place to place and also visits may be cancelled or restricted’
(Cavadino and Dignan, 2002).

Provision of spacious accommodation with adequate facilities such as bedding
and adequate sanitary facilities inside sleeping accommodation may not be a sufficient
indicator of a good regime if the prison is understaffed, and there are poor relationships
between staff and inmates or among inmates (King and McDermott, 1989; Sherman,
1997). The units for measuring prison overcrowding proposed by Gaes (1985) appear
to have incorporated a wider perspective of prison overcrowding (see Table 1.2 in
Appendix A). Even though Gaes’ proposed indicators do not consider staff
composition, staff ratio or staff-inmates relationships (King and McDermott, 1989),
Gaes’ strategy integrated both the difficult-to-measure and physical indicators of

prison overcrowding, which he referred to as ‘the contextual effect or system impact’
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that can be employed to measure specific overcrowding manifestation and also allows
for comparison (Gaes, 1985:111). Contextual measures are did not specify indicators
of measuring overcrowding that can be employed at either prison or national level,
which others measures such as those proposed by Israelis Prison authorities (IMPS,
2009) and Kensey and Tournier (1991) (see Table 1.2 in Appendix A).

When the relationship between staff and prisoners is not cordial, a prison may
be unpleasant to both staff and inmates regardless of the facilities provided (Bonta and
Gendreau, 1990). A prisoner interviewed at Risley Prison in UK about his safety said
that ‘the only time you feel safe in here [in prison] is when you’re locked up in your
pad’ (Liebling and Arnold, 2002:3). Similarly, another prisoner interviewed at
Doncaster Prison asserted that ‘to me, being treated with humanity means being
provided with adequate, reasonably comfortable and clean accommodation and being
acknowledged as a person with individual needs, desires, concerns, strengths and
weakness’ (Liebling and Arnold, 2002:1).

The above claims suggest that analysis of prison overcrowding should also
consider the psychological and physical safety and security of an inmate in a prison.
Liebling and Arnold (2002) identify some core aspects of ‘quality of life in prisons’,
which include respect, humanity, staff-prisoner relationships, support and trust,
fairness, order, safety, decency and wellbeing, and personal growth and development
activities. Quality of life indicators in prison are mainly issues around inmate and staff
wellbeing, and are considered to be the core elements that make up a good prison
environment (Liebling and Arnold, 2002). Thus, absence or renunciation of any of
those elements of quality of life in prison may be considered as some of the indicators
of overcrowding in prison. In her 2001-2 Annual Report, the Chief Inspector of
Prisons (CIP) for England and Wales notes that ‘safety in prisons depends on
dynamics, as well as physical security: relationships between staff and prisoners that
provide both understanding and intelligence’ (HMCIP, 2005:15). Martin et al.
(2014:14) use the term ‘prison climates’ to explain the ‘varied and diverse micro- and
macro-dynamics of everyday prison practice’. Prison climates are the result of the
interplay between governance, survival, and transition in prison worlds (Martin, et al
2014:15). Cautionary measures have to be taken when analysing prison overcrowding
on the basis of quality of life in prison indicators. The units are subjective in nature
and some conditions or behaviour cannot be assessed over a short period of time
(Bonta and Gendreau, 1990; Liebling and Arnold, 2002). In addition, certain
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unpleasant conditions including overcrowding in prison may be temporary but still
impact upon prison staff, prisoners and the prison. Renovation work on a cellblock in a
prison may cause a temporary situation of overcrowding (Bonta and Gendreau, 1990).

Above all, the indicators of prison overcrowding will largely depend on the
staff-to-inmate ratio a prison system adopts. A prison must be staffed on a 24-hour and
seven days a week basis, but ‘prison size affects staffing needs - small facilities often
require more staff per inmate than large facilities’ (Krauth, 2006:3). It is assumed that
the higher a staff-to-inmate ratio, the safer and more effective the operation of a prison
is (Gaes, 2004; Krauth, 2006). An increase in the number of security staff, for
example, will create a safer, more secure prison environment and an increase in staff-
to-inmate ratio will improve inmates’ morale (Krauth, 2006:2). Prison gang-related
activities are often reduced when prisoners experience greater staff presence (Gaes, et
al., 2002; Wood, 2006). This means that the higher the staff-to-prisoner ratio, the less
active prison gangs are. Arguably, a well-supervised prison hinders the development
and functioning of prison gangs (Wood, 2006).

Nevertheless, there is no globally agreed standard concerning staff-to-inmate
ratio (Elias and Milosovich, 1999; James, 2013; Krauth, 2006). Often, staff availability
in prison is classified as ‘adequate or inadequate’, but in most cases the standards do
not define what ‘adequate’ is (Elias and Milosovich, 1999:1). However, in some
developed countries’ systems, prisons with fewer than 50 inmates had an average ratio
of 2.4 inmates to a prison officer, while medium- and maximum-security prisons
designed have an average ratio of one staff member to 3.9 inmates (James, 2013).
Staff-to-inmate ratio is also classified as low, average and high with low as 2.3 and
high as 1.5 (Elias and Milosovich, 1999). The use of staff ratio in prison is more useful
in budgetary planning (James, 2013; Krauth, 2006). In reality, the actual number of
staff in a prison does not portray the true staff-to-inmate ratio. Staff distribution may
be different in terms of gender and some of the personnel in prison are support or
technical staff such as administrators, clerks, cooks and nurses. A staff-to-inmate ratio
does not provide an accurate picture of how many people are working at one time. The
ratio may ignore the fact that some prison staff members are in administration or
support services and thus do not work directly with inmates (Elias and Milosovich,
1999). Also, staff-to-inmate ratio also does not take into account those agencies that
are providing certain services through contracts with other groups or individuals rather

than through the staff of the facility (Krauth, 2006: 2). Thus, a prison may have a high
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staff-to-inmate ratio while the actual staff-to-inmate activities may be limited due to
unavailability of staff to supervise (James, 2013; Krauth, 2006).

Susanna Chung (2000) suggests international instruments and court verdicts as
another way of analysing overcrowding in prison. This is carried out through assessing
a country’s degree of conformity to certain international standards that a specific
country has adopted. Of course, there are several international instruments that some
countries have acceded to but for political and economic reasons were unable to
implement into their national policies and practices. The United Nations Standard
Minimum Rules for the Treatment of Prisoners (UNSMR), for example, has been
accepted and ratified by many sub-Saharan African countries but governments have
been unable to integrate them into their penal policies and operations due to resource
constraints, and lack of determination to reform the system by the government (Sarkin,
2009). Thus, assessing these countries’ performance on the basis of UNSMR
provisions may not be sufficient as they have apparently met the standards, and reports
on those nations’ penal systems and policies may not be likely to provide the necessary
indicators of analysis enshrined in the UNSMR.

A verdict from a court of competent jurisdiction can also provide further
indicators for analysing prison overcrowding. The Nami v. Fauver case at the US
Court of Appeal in 1996, for example, provided a number of indicators for analysing
prison overcrowding. The housing of two inmates in a single cell, together with
inadequate medical care, recreation, access to bathrooms, and rehabilitation
programmes was confirmed as constituting prison overcrowding by the court (Nami v.
Fauver 1996). Similarly, the Labzov v. Russia case at the European Court of Human
Rights also ruled that the space available, the condition of the prison, time spent
outside cell, among other things alleged by Labzov, constituted a violation of human
rights and was considered as overcrowding (Labzov v. Russia 2005). Thus,
international standards, instruments and court verdicts may be employed to assess
prison overcrowding but court rulings are often specific to individual situations (Van
Zyl Smit, 2010) and based on complaints filed by individual prisoners or other
interested parties.

Above all, given the above ways of determining overcrowding in prison, it
seems that none of the measures include a timeframe for overcrowding. That refers to
the length of time an inmate would have to be exposed to a particular situation and

prison setting for it to be considered or counted as an indicator of overcrowding.
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Sundstrom (1978:31) describes overcrowding as a ‘sequential process resulting from
an interaction of person variables, high population density and situational variables’.
Thus, for a condition to be considered as overcrowded, it has to be for some defined
period of time (Bonta and Gendreau, 1990). An infrastructural renovation activity in a
prison, for example, might reduce the space arrangements available to a number of
prisoners but the effect of temporary arrangements may not be as significant as that of
a sudden influx of new inmates into the prison (Bonta and Gendreau, 1990: 350).

In a nutshell, precise definitions and measures of overcrowding in prison
remain a challenge not only to criminal justice administrators and policy makers but
also to criminologists, sociologists and penal reform advocates. What constitutes
overcrowding in a prison setting may differ from prison to prison and between
different countries (Albrecht, 2010). Drawing on all perspectives, one may conclude
that for an effective measurement of prison overcrowding, there is a need to devise a
tool that would incorporate three dimensions: arithmetic formula, physical indicators
and difficult-to-measure indicators. In the course of measuring overcrowding in prison,
every cautionary measure should be taken to avoid analysing temporary indicators of
overcrowding that may not necessarily provide the true perspectives of the subject
under study. Examples of temporary conditions that create overcrowding in prison are
suspension of regime activity due to construction work, reduction in regime activities
such as visits and fresh air and exercise hours due to absence of staff. It is pertinent to
note that many of the proposed units of measuring prison overcrowding may not be
easily captured by a single visit to a prison. Also, not all conditions or behaviours may
be considered as units of overcrowding until there has been exposure, repeated or
exhibited over a span of time. Consequently, one should bear in mind that when
measuring prison overcrowding there are many potential measurable overcrowding

differences among inmates and prisons, and between regions and countries.

Spacing Issue in Prison
The issue of universally acceptable minimum amount of space to be apportioned to
inmates in prison remains contested (Allen, 2010). This section examines space in
private and public spaces and how it relates to prison. Literature on space and its
measurement will be drawn from a range of disciplines, as each has its own

perspective, which in turn shapes a given space. The phenomenon of prison

40



overcrowding is related to space, space-related behaviour and its consequences (Gaes,
2004; Haney, 2006; Morelle, 2014). Gaes (2004:4) found that the

terms used in the [over]crowding literature are often

unclear or confusing. The term ‘crowding’ fails to

differentiate between the two operational definitions of

density: social density, which refers to the number of

persons in a given area, and spatial density, which refers

to the amount of space apportioned to each individual.
Highlighting the contentions around space measurement as one of the units for
determining overcrowding, Allen (2010:np) contended:

There is not however a straightforward way of measuring

overcrowding because there is no universal agreement

about how much space prisoners should have or the

facilities to which they should have access. International

standards state that each prisoner must have enough space,

although definitions of adequacy vary from country to

country and depend among other factors on how much

time prisoners spend in their cells.
Thus, the question has been asked as to what constitutes space. The literature on space
treats space mainly in two forms. On one hand, space is treated as a material property
or physical object that occupies a geographical territory (Stoetzer, 2008). On the other,
some regard space multi-dimensionally as an ‘abstraction that can only be understood
in terms of its effects on agents and its positioning of these participants in their
adopted physical space’ (Bourdieu, 1991, cited in Stoetzer, 2009:4). Therefore, the
social construction of space is ‘determined by social goods and people and by the links
between them. Only if both aspects are known, i.e., both ‘building blocks’ of the space
and how they relate, can its constitution be analysed’ (Low, 2005: 10).

Examining space from a psychosocial perspective, Goffman (1961) identifies
three kinds of spaces or places which inmates occupy in prison: free places, group
territories, and personal territory. According to Goffman (1961:216), prisoners have
‘limited control over free place and group territories’. Free places are shared with any
other inmate, group territory is shared with a selected few, and personal territory is a
space in which an ‘inmate develops some comforts, controls, and tacit rights that he
shares with no other inmate except by his own invitation” (Goffman, 1961:216). This
implies that long-term serving or remand prisoners tend to develop personal territory
more easily than those newly admitted. Often, inmates ‘develop favourite sitting or

standing places and would make some effort to dislodge anybody who usurped them’
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(Goffman, 1961:217). Again, territory formation in prison tends to be easily built
through the use of an inmate’s personal possession such as blanket and bed (Goffman,
1961).

The allocation of personal space to prisoners in some systems - particularly in
developing countries - is challenging as the process may not be free from bias or
corrupt practice. In principle, newly admitted prisoners spend some days in transit cells
before the prison administration assigns them to a specific wing. Allocation of a
‘decent’ cell to a prisoner depends on the prisoner’s status (Morelle, 2014). Morelle
(2014:23) found that newly admitted prisoners with no money or connections in
Yaoundé Central Prison in Cameroon are often assigned dirty and overcrowded cells
with no bedding, adding that ‘a place in prison can be bought through bribery’ (ibid.).
The poor prisoner will sleep at first on the floor, usually in the doorway, until another
prisoner occupying a bed leaves (ibid.).

Another determining factor in space allocation per prisoner includes the
amount of time prisoners spend outside their cells every day. The longer inmates are
held in a confined accommodation space in any 24-hours period, the greater the
amount of space they will require (ICRC, 2012).

In a normative sense, there is no single agreed unit of space per prisoner, and
thus systems, regions and agencies across the world variously assign space to prisoners
(Albrecht, 2010; ICRC, 2002). Often, the kind of accommodation a system adopts
determines the amount of space a prisoner occupies (UNODC, 2006). Some systems
have precise measurements of space size per inmate, while others are silent. The
European Committee for the Prevention of Torture and Inhuman or Degrading
Treatment or Punishment (CPT) considers 4m? per prisoner as the minimum but
recommends 7m? as the most desirable and appropriate space (Albrecht, 2010). Chile
specifies 6m?, which includes a single bed, a shower, a washbasin, a desk and a shelf
(ICRC, 2012). NACRO recommends 5.4m? per prisoner whether in single or shared
accommodation (Nembrini, 2005) and the ICRC (2012) recommend 20-30m? per
person in all kinds of prison setting. In contrast, the UK prison system does not
prescribe minimum space size but strives to provide a good, decent and standard
accommodation (Sharkey, 2010). The UN does not specify minimum space, either, but
recommends that the accommodation provided for ‘the use of prisoners and in
particular all sleeping accommodation shall meet all requirements of health, due regard

being paid to climatic conditions and particularly to cubic content of air, minimum
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floor space, lighting, heating and ventilation’ (UNSM Rule, 10). In some jurisdictions
particularly the developing countries, a dormitory or hostel system of accommodation
is adopted. In Kenya, the minimum space requirement is 40 square feet or 3.7 m? per
prisoner. In Senegal, no minimum space is specified but an internal study showed that
the average floor space is 3.55 m? per person, the cubic capacity being 5 m3. In
Mauritius, the per capita space requirement is 8.75 m? in a single cell, 4.08 m? in
dormitories for 20 people and 5.58 m? in a hospital ward (ICRC, 2012:31).

Drivers of Prison Overcrowding

The absence of a straightforward way of measuring overcrowding in prison to some
extent makes it difficult to pin down a single factor that causes the overcrowding
(Albrecht, 2010; Allen, 2010; Hucklesby, 2009). Several causes of overcrowding in
prison have been suggested. These include the rise in crime rates, the greater use of
imprisonment, the length of time spent in prison, rigid and limited early release
practice, policy changes and or lack of political will to change policy, use of general
public order offences law, weak economy, under-funding, and resource
misappropriation in the criminal justice system (Albrecht, 2010; Bottoms, 2004;
Lappi-Seppala, 2010; Lewis, 2004; Murdoch and Griffiths, 2009; Tonry, 2004; von
Hofer, 2003). Other contributing factors include antiquated criminal procedural laws
and slow judicial process, weak lines of communication and co-ordination between the
criminal justice system’s components, public pressure, limited prison capacity, and
weak social protection policies for vulnerable people (Kuhn, 1994; Murdoch and
Griffiths, 2009; PRI, 2008; Sarkin, 2009; Snacken and Bayens, 1994; Tonry, 2004).

Often, commentators relate increases in a country’s prison population to
growth in crime rate; however, this claim has been contested (Kuhn, 1994; Lewis,
2004; Tonry, 2004). It has been argued that ‘crime rates alone cannot explain the
movements in prison populations. In many countries, crime rates, including rates for
the more serious crimes, have been stable or even decreasing; while prison populations
have risen steadily’ (Walmsley, 2003:71). Millie et al., (2003:382) contend that
‘increase in prison population is not a product of rising crime’. In their study of prison
population trends in the US between 1973 and 1997, Caplow and Simon (1999) found
that changes in penal policies and practices, not changes in crime rates were the
primary driver of prison population growth. In 2006, England and Wales recorded the

highest prison population for prisoners serving indeterminate and longer sentences, yet
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its recorded crime rate declined by 44 per cent in the previous ten years (Home Office,
2006). Meanwhile, Albrecht (2010:71) found that ‘overcrowding can come with both
low and high levels of prisoners rates’. Thus, an increase in recorded crime rate may
not lead to an increase in the prison population because only a minority of a recorded
crimes end up in the courts and there only a small proportion result in a prison
sentence (Ashworth, 2010; Fuller, 1998). Consequently, the ‘preponderance of the
responsibility for prison population growth lies in the sanctioning phase, the
conversion of arrests into prisoners and the time they serve in prison’ (Blumstein and
Beck, 1999:54). Lappi-Seppala (2010:51) contends that ‘high prison rates and
overcrowding are not automatic results of high crime or increasing crime trends’.
Defending his claim, Lappi-Seppala (2010:51) argues that ‘different systems react
differently to trends in crime’. This means that what seems to bring about changes in
prison population is largely the ‘greater use of imprisonment and longer sentences
rather than the amount of arrests and prosecutions’ (Walmsley, 2003:72).

Hucklesby (2009:7) identifies two core factors that contribute to rises and falls
in prison population, which are the number of defendants remanded in custody and the
lengths of time prisoners spend in prison. One prisoner ‘serving five years takes up as
many as prison beds as 30 prisoners serving two months each’ (Tonry, 2004:84).
Moreover, one of the key factors behind prisons’ population growth is the manner in
which ‘sentencers are making greater use of imprisonment, ... and when they do so,
they tend to pass longer sentences’ (Millie, et al., 2003:382). This means that over-
reliance on imprisonment by the courts at the pre-trial and sentencing stages increases
prison populations and potential overcrowding (Albrecht, 2010; Kuhn, 1994; Lappi-
Seppala, 2010).

Nevertheless, limited alternatives to imprisonment trigger extensive use of
imprisonment. Factors such as unnecessary criminalization of undesirable behaviour,
overuse of default imprisonment for unpaid fines, and rigid early release practices are
among the forces that encourage extensive use of imprisonment (Lappi-Seppala,
2010). It has been argued that a justice system that has alternative sanctions such as
community service, probation and flexible early release programmes such as
conditional and suspended sentences, and electronic monitoring is not likely to hold
prisoners longer than necessary (Albrecht, 2010). Arguably, large numbers of people
are held in prisons across the world due to mandatory minimum prison sentences and

the absence of options that would allow offenders to be sentenced in the community
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(Albrecht, 2010). In essence, the argument rests on the fact that ‘an increase in prison
population occurs either as a result of offenders receiving unsuspended sentences
rather than fines or other non-custodial sentences, or from longer sentences being
imposed (Barre, 1986, cited in Kuhn, 1994:103). Also, the underutilization of
mechanisms for early release from prison often results in prisoners spending long
periods of time in prisons (Murdoch and Griffiths, 2009).

In another perspective, overcrowding in prison is associated with lack of
suitable legislation and policy initiatives in a system. Advocates of this position
assume that the growth in prison population and overcrowding are directly caused by
lack of determination to transform the system by the government (Lewis, 2004; Tonry,
2004; von Hofer, 2003). Prison population, argues von Hofer (2003, cited in Lewis,
2004: 51) is:

a political construct, in the sense that prison populations

are not, as is sometimes stated by politicians, the

inevitable consequences of individual sentencing

decisions, but are a choice made by politicians, taking into

account public acceptability, media comment, resource

costs and other social priorities.
The above statement implies that ‘any jurisdiction that wants to take control of its
prison population and related expenditure can do so’ (Tonry, 2004, cited in Lewis,
2004:51). In 1973, Denmark curbed its rising prison population through the abolition
of indeterminate sentences and the lowering of minimum penalties for property
offences (Snacken and Bayens, 1994). Similarly, in January 1993, the prison
population in England and Wales dropped to 42,000 due to changes brought about by
the new Criminal Act of 1993, but by the end of 1993 the prison population had
increased again because of another series of sentencing policy and legislative changes
(Lewis, 2004; MOJ, 2013; Tonry, 2004). This means that changes in legislation and
policy initiatives can affect prison populations and prison overcrowding.

In many post-colonial sub-Saharan African countries, the use of general public
order offences that are inherited from old colonial law has been linked to prison
overcrowding (Albrecht, 2010; Bernualt, 2003; Sarkin, 2009). Good examples of
offences covered under the public order law are public drunkenness, vagabondage,
loitering, belonging to gang of thieves, prostitution and failing to pay debts (Albrecht,
2010; Bernualt, 2003).
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Overcrowding in prison is also associated with the problem of weak economies
and under-funding of the criminal justice system, and prisons in particular (Albrecht,
2010). In almost all countries, prisons are owned and managed by the government, yet
the institution, in some jurisdictions, is underfunded (Allen, 2010; Blumberg, 1979;
Coyle, 2002a; Walmsley, 2003). This means prisons are often not among government
priorities in terms of funding and supervision, which in turn could be another
important reason why the institution is overcrowded and unable to function effectively
(Albrecht, 2010; Sarkin, 2009). In addition, resource scarcity at several levels of the
justice system results in prison overcrowding, according to Sarkin (2009). Studies have
shown that prison overcrowding exists in developed or well-resourced countries as
well as in developing or resource-challenged countries (Albrecht, 2010; Lappi-
Seppala, 2010; Sarkin, 2009); however, the latter suffer from more severe
overcrowding than well-resourced nations (Albrecht, 2010; Lappi-Seppala, 2010). In
many African countries’ conventions, notably the Kampala Declaration on Prison
Conditions in Africa 1996, the Abuja Declaration on Alternatives to Imprisonment in
2000, and the 2002 Ouagadougou Declaration on Accelerating Prison and Penal
Reform in Africa, overcrowding in prison has been made the central point.

Antiquated criminal procedure law, case mismanagement and slow judicial
processes may create inefficiencies in the criminal justice system that result in poor
case flow management and an overreliance on imprisonment at both remand and
sentencing stages, which, in turn, may contribute to prison overcrowding (Murdoch
and Griffiths, 2009: 21). Similarly, distance is often a factor in the delay in hearing
cases, as courts may not be available in remote locations and there may be few
provisions for transporting prisoners to court. In 1994, the Tanzanian Law Reform
Commission identified slow delivery of justice as the main reason for prison
overcrowding in Tanzania. Factors that lead to slow delivery of justice include tight
processing of appeals from convicted prisoners, stringent bail conditions, a limited
number of courts, unqualified judges in lower courts, and slow criminal investigation
and proceedings (Tanzania Law Reform Commission, 1994).

At the second Pan-African conference on Accelerating Prison and Penal reform
in Africa held in Ouagadougou, Burkina Faso in 2002, factors identified as causes for
overcrowding in African prisons were the following: poor lines of communication
between the criminal justice agencies and weak co-ordination and co-operation at the

local and policy levels; poor knowledge of the laws; poor functioning of judicial
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systems; the slow process of criminal procedures; lack of awareness of legal aid;
insufficient budget in the justice system; hostile court environment; lack of interest and
commitment by criminal justice administrations and staff; and overloaded case roll,
and bad governance and corruption in the system (PRI, 2008).

From a different perspective, the overcrowding in many developing countries’
prisons has been linked to the poor conditions of prison structure. In many countries,
prison facilities are antiquated and in need of replacement or updating. In many post-
conflict and transitional societies, ‘the prison system has often been destroyed or
severely damaged’ (Murdoch and Griffiths, 2009:15). In most colonised countries,
prisons were built by the colonial administrators and have received little attention in
terms of maintenance since they were taken over from colonial rulers (Agozino, 2005;
Albrecht, 2010; Bernualt, 2003 and 2007; Murdoch and Griffiths, 2009; Pete, 2009;
Sarkin, 2009).

Vulnerable members of society may contribute to prison overcrowding. The
poor, the homeless, people with mental health problems and socially excluded
members of society may be at higher risk of being imprisoned even in cases involving
minor offences, due to their vulnerability. These vulnerable groups are also likely to be
held longer in prison (Lappi-Seppala, 2010; Murdoch and Griffiths, 2009; UN, 2010).
In many systems, ‘poor persons do not have access to adequate legal counsel or
paralegal assistance that would assist them in remaining in the community until the
hearing or trial date’ or to appeal for an alternative to imprisonment upon conviction
(Murdoch and Griffiths, 2009:16; see also PRI, 2008 and UN, 2010). Those unable to
pay fines may spend a significant period of time in prison in lieu of fines (Aduba and
Alemika, 2009). In some countries, prisons have become the only facilities available
for persons with mental health problems (UN, 2010:10). In Ireland, prisoners serving
sentences of six months or less are ‘mostly poor and often homeless’, (Archdiocese of
Dublin, 2008, cited in Murdoch and Griffiths, 2009:16). This means that vulnerable
defendants are remanded in prison not necessarily because of the seriousness of their
crimes or the danger they pose but simply due to their vulnerability.

Public pressure on government may contribute to prison population growth.
This comes mainly in two ways, either public pressure on the state to imprison
offenders for longer periods of time or public resistance to prison reform programmes
even when other stakeholders are unwilling to reform the system (Murdoch and

Griffiths, 2009). Punitive public attitudes may influence prison populations remotely.
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When the public become less tolerant of crime and more punitive toward criminals, the
politicians as well as sentencing authorities may have no choice other than to adopt
tougher penalties for criminals which may include imprisonment (Tonry, 2004). Sarkin
(2008:2) argues that ‘the pressure citizens exert on states to penalise offenders is part
of the reason why prisons remain the primary instruments of punishment.” In 2005,
Mexico’s legislators were persuaded by public pressure to extend the list of crimes for
which an accused can be remanded and increase the number of offences for which
imprisonment could be imposed (PRI, 2006:5). The argument primarily rests on public
safety and security, and thus in societies or countries that are identified with high rates
of crime, and inter-tribal and religious conflicts, public pressure may have an impact
on prison populations (Coyle, 2002a; PRI, 2006; UNODC, 2006).

In short, many attitudes, decisions and policies at different levels of decision
making within and outside a country’s criminal justice system, as well as the political
context of the period, determine prison population and conditions (Snacken and
Bayens, 1994). Some countries have experienced a rapid increase in the size of their
prison populations as a result of a rise in crime rates that has a positive correlation with
inequality, inadequate responses to poverty and social marginalization and illegal
migrants (UN, 2010).

Given the above literature, it can be argued that prison overcrowding is the
result of very complex interactions between a variety of factors (Snacken and Bayens,
1994) and the ‘specific contributors to situations of overcrowding in prison will vary
across jurisdictions’ (Murdoch and Griffiths, 2009:12). Thus, one may argue that
prison overcrowding is unlikely to be caused by a single factor, but by a numbers of

combined issues.

Consequences of Prison Overcrowding on Staff and Inmates
Prison overcrowding remains one of the ‘major sources of administrative problems’
(Haney, 2006:270) and has a number of negative consequences (Ruback and Carr,
1984; Tertsakian, 2014; Thornberry and Call, 1983).

The consequences of overcrowding in prison tend to be accompanied by a host
of other major problems in prison which include: ‘restricted living space, poorer
conditions of hygiene, poorer sanitation arrangements and less time for outdoor
exercise’ (Walmsley, 2003:72). In addition, prisoners’ food may be less satisfactory in

terms of quality and quantity, and the bedding and clothing for prisoners may be
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insufficient. Effective and adequate health care services may also become more
difficult to administer (Murdoch and Griffiths, 2009; Walmsley, 2003).

Overcrowding allows diseases to spread rapidly in prison (Tertsakian, 2014).
Between 1994 and 1999, the death of thousands of prisoners in Rwandan prisons was
caused directly by overcrowding (ibid.). Extreme overcrowding in Rwandan prisons
‘posed particular challenges. While the prison administration, dramatically under-
resourced and overwhelmed, played at best a passive role, the prisoners embraced
these challenges with extraordinary efficiency [struggle for survival]. There was no
time to waste: it was a matter of life and death’ (Tertsakian, 2014:5). Overcrowding
disrupts prisoners’ sleeping hours. Overcrowding makes it ‘almost impossible [for
prisoners] to sleep, not only because of the lack of physical space but because of the
constant noise of thousands of people crammed into each prison’ (ibid.).

Moreover, studies have shown that there is a significant relationship between
levels of overcrowding in a prison and inmate-to-inmate and inmate-to-staff violence
(Ingraham, and Wellford, 1987; Vanderzyl, 1992). Ingraham and Wellford (1987:26)
found that ‘overcrowding contributes to violence in prison mainly by providing
numerous opportunities for hostilities to break out into open violence’. Overcrowding
in prison sets the stage for gangs among inmates (Goyer, 2011). This may generate
more tension, with an increased risk of self-harm and suicide as well as more violence
among prisoners and more violence directed against staff (Walmsley, 2003; Boin and
Rattray, 2004; Murdoch and Griffiths, 2009). Often, prison gangs are formed along
lines of race, age, length of sentence, tribe, and religious, political and regional
affiliations, as well as the number of sentences served (Gaes, et al., 2002; Wood and
Adler, 2001; Wood, 2006). The most common activities of prison gangs are
intimidation, drug trafficking, assault, abuse of weaker prisoners, extortion, protection,
contraband weapons, theft, strong-arm robbery, organising prison riots and escape,
rackets, robbery, prostitution, rape, sodomy for sale, murder, bribery, arson, slavery
and explosives (Camp and Camp, 1985, cited in Wood, 2006: 609). The consequences
of these are ‘that some groups of prisoners have more control over events in the prison
than do staff and that order in the prison may not be maintained’ (Wood, 2006:605).

Again, overcrowding in prison sometimes ‘sets the stage for an inmates’
uprising’ (Conklin, 1986:372). Frequent escapes, jailbreaks and riots, and inmates
seeking to escape from custody, are all associated with overcrowding in prison
(Alston, 2006; Boin and Rattray, 2004; Conkling, 1986). Haney (2006:237) provides a

49



summary of the impact an overcrowded prison may have upon its inmates. He notes
that an inmate in an overcrowded prison:

would interact with more unfamiliar people, live in

extremely close quarters that afford little or no privacy or

respite, and their basic needs are less likely to be

addressed or met. That is, overcrowding operates at an

individual level to worsen the experience of imprisonment

by literally changing the social context or situation to

which prisoners must adapt on a daily basis.
Staff shortages resulting from prison overcrowding create obvious security and safety
risks in prison (Coyle, 2002b). When there is population growth in prison, the ‘ratio of
staff to prisoners invariably falls’ (Walmsley, 2003:73). A drop in staff-to-prisoner
ratio may lead to reduction in the ‘effective supervision by the staff and less time for
them to organize activities to ensure the existence of a positive regime that maximizes
the chances of former prisoners being successfully reintegrated into the community’
(Walmsley, 2003:73). This means that reduction in staff in a prison may adversely
affect the regime activities including pre-release training (Coyle, 2002b; Goyer, 2011).
Furthermore, the increase in prison population and the resulting issues of increased
tension and control problems are likely to have harmful effects on staff in terms of
increasing their stress levels, sickness and absenteeism (Boin and Rattray, 2004;
Walmsley, 2003). Staff violence towards prisoners could be one of the consequences
of prison overcrowding. Often, the stress caused by overcrowding leads to anger,
which in turn might increase staff aggression directed at the prison inmates (Al, 2008a;
Boin and Rattray, 2004).

Moreover, in an underfunded justice system, prison overcrowding, to some
staff, may encourage corrupt practices and unacceptable prison practices. It has been
found that staff members who are not paid adequately or on time are also more likely
to engage in petty extortion (Al, 2008a). Studies have shown that overcrowding in
prison encourages staff corruption and abuse of prisoners, including extortion, as
prisoners attempt to obtain food, clothing, and accommodation (Chukwuemeka, 2010;
Murdoch and Griffiths, 2009). This means some staff in an underpaid prison systems
are likely to take the advantage of the overcrowded conditions in prison to supplement
their limited wages with bribes in return for inmates’ access to provision of basic needs

and privileges.
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Additionally, overcrowding overstretches prison structures. This means that
prisoners’ classification will be difficult and inmates’ living conditions may be
appalling, particularly as regards food and water supply, sanitation and health care
services, supplies, and contact with the outside world (Alabi and Alabi, 2011;
Chukwuemeka, 2010; Murdoch and Griffiths, 2009). Overcrowding not only
overstretches structures but also limits space in prison (Murdoch and Griffiths, 2009).
Juveniles confined in facilities with adults, and females mixed up with males, both
increase the risk of sexual assault and exploitation (Egelund, 2014; Sloth-Nielson,
2008). The limited structures in prison also affect the working conditions of prison
staff. Prison staff will be compelled to work in sordid, dangerous and unhealthy
conditions that are demoralizing and upsetting for the management (Mc Conville and
Williams, 1987).

Responding to Prison Overcrowding
In the preceding section, it was observed that overcrowding in prison causes enormous
challenges, not only in the administration of the criminal justice system but also to
prisoners and prison staff. In this section, prison staff and inmates’ reactions and
adaptations strategies, as well as the response of institutional mechanisms in the event
of prison overcrowding in general, will be examined.

Generally, addressing prison overcrowding can take many forms, but these
forms are largely determined by interconnected factors such as the circumstances
under which the overcrowding occurs, the country’s penal ideology, available
resources, and public or political pressure (Mullen, 1987; Lewis, 2004). Strategies and
policies to address prison overcrowding have been developed across the world, yet
overcrowding in many prison systems persists (Albrecht, 2010; Murdoch and Griffiths,
2009; UN, 2010). Commenting on institutional responses to difficult situations, Mullen
(1987:80) argues that ‘crisis remedies often do well in addressing the effect of a

problem, but typically do little to attack its underlying causes’.

Forms of Institutional Mechanisms Engaged in Responding to Overcrowding
Responding to prison overcrowding is basically enacted in two ways: (a) reduction of
prison admissions through front-door or front-end solutions, and (b) the back-door or
back-end solutions that attempt to reduce the prison population through releases. The

two solutions are based on the fact that the number of people in prison is determined
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by the number of people sentenced to imprisonment and remanded in custody, as well
as the average length of sentences imposed and early release policies (Cavadino and
Dignan, 2003; Freeman, 1999; Kuhn, 1999; Murdoch and Griffiths, 2009; Walmsley,
2003).

Front-door solutions to prison overcrowding involve adopting every measure
that would regulate and reduce prison admissions. Measures include decriminalisation
and controlling sentencing policies such as reduction in the use of mandatory
minimum imprisonment terms, the use of fines, compensation and probation, reduction
in the use of remands in custody, and an increase in the use of non-custodial measures
(Lewis, 2004; Murdoch and Griffiths, 2009). Between 1908 and 1918, the average
daily population (ADP) of prisoners in England and Wales fell by 42 per cent (from
22,029 in 1908 to 9,196 in 1918). The main reason for the drop in the prison
population was due to promotion of non-custodial policies such as probation, the
abolition of imprisonment for debt and allowing time for fines to be paid by offenders
(Scott 2008). Similarly, in 1969, the prison population in Finland was reduced by
almost one third when public drunkenness was decriminalised (Lappi-Seppala, 2010).
In the late 1980s, Switzerland had one of the lowest prison populations in Europe
because 92 per cent of all custodial sentences, including those for people convicted of
relatively serious offences, were shorter than six months (Kuhn, 1994; Sattar and
Killias, 2005). Between 2000 and 2003, the Russian prison population dropped by 16
per cent, from 722 imprisonments per 100,000 people in 2000 to 607 in 2003, due to
changes in rules for arrest and pre-trial detention (WODC, 2006).

The above examples support a number of conclusions as to how prison
numbers can be reduced. However, the implementation of such front-end strategies
largely rests largely in the hands of government officials, and to some extent, the
judiciary, thereby ignoring prison administrators who are in contact with prisoners on a
daily basis (Coyle, 2002b). Additionally, some of the front-door solutions are medium-
term strategies and do not provide emergency ‘safety valves’ in already overcrowded
prisons (Cavadino and Dignan, 2002). However, a study found that in most countries
‘non-custodial measures were introduced to replace short-term or medium-term
imprisonment but recent prison overcrowding is mostly due to increase in longer
prison terms and remand custody’ (Snacken and Bayens, 1994:87). Another danger
associated with the use of non-custodial sanctions is that the strategies allow ‘net
widening and mesh thinning’ (Cohen, 1985, cited in Bottoms et al., 2004:3). This
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means that a greater use of community sentences could, in turn, bring greater numbers
of less serious offenders into the penal net than might otherwise have been the case
(Bottoms et al., 2004). The application as well as monitoring of non-custodial
sanctions may be hampered by lack of adequate infrastructure (Bottom et al., 2004).
Other challenges associated with front-door solutions to solving prison overcrowding
are public interest and pressure. Decriminalisation, for example, depends largely on the
political context, and the amount of public interest and pressure (Snacken and Bayens,
1994).

On the other hand, back-door solutions are mainly concerned with prison early
release programmes and services such as early release, parole, jail delivery, reviewing
bail conditions and dropping charges for remand prisoners, fast-track courts, weekend
imprisonment, half-way-homes, transferring prisoners to another prison, home
detention curfew (HDC) or electronic monitoring, custodial time limits (CTL) and
sentence commutations and amnesties (Gottfredson, 1987; Lewis, 2004; Nellis, 2004).
Back-door approaches are ‘relatively effective safety valves and serve as a way of
dealing with deficiencies elsewhere in the criminal justice system’ (Cavadino and
Dignan, 2002:279). Unlike front-door solutions, back-end strategies are a prison
system’s administrative mechanisms to release prisoners before the end of their
sentences. This approach ‘operates independently of the courts’ decisions on sentence,
and bypasses judicial discretion’ (Cavadino and Dignan, 2003:262). This means that
prison authorities who are in daily contact with prisoners administer the programmes
but they need to be instigated by government. Back-door strategies tend to regulate and
reduce the prison population, shorten sentences and accelerate release (Gottfredson,
1987).

Implementations of some back-door strategies seem to be expensive but
provide short-term and medium-terms results. Fast-track courts and special court
sessions in prison speed up criminal proceedings and address systems constrained by a
lack of transport. The establishment of fast-track courts or ‘Jail Adalat’ in Indian
prisons resulted in nearly eight thousand petty cases being disposed of within two
years of inception, which in turn affected the Indian prison population (Bharadwaj,
2009; Sreekumar, 2000). The German criminal procedural law prescribes six months
as the maximum custodial time limit for pre-trial remand in prison, unless there is a
compelling reason for not completing the criminal trial before the end of the six-month

period (Albrecht, 2010:99). Case reviews can take two forms: a prison sentence to
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being commuted to a lesser term, or granting a pardon resulting in unconditional
release from prison. However, in many jurisdictions, the power to grant special
pardons or commute sentences is at the discretion of the executive arms of a state
(Agomoh et al., 2008). Jail delivery, unlike the case reviews, is a strategy in which
judges are empowered ‘to go to specific prisons for the purpose of investigation, trying
and then determining all outstanding charges’ (Agomoh et al., 2008:6).

In August 2006, the Italian government released nearly one third of the nation’s
prison inmates following the passage of national legislation on collective clemency
aimed at relieving prison overcrowding (Buonanno and Raphael, 2011). Between
August and September 2006, the Italian prison population declined by 21,863
individuals, equivalent to a 36 per cent decrease, with a corresponding decrease in the
national incarceration rate from 103 to 66 inmates per 100,000 (Buonanno and
Raphael, 2011:10). However, the Italian collective clemency releases only sentenced
prisoners with three years or less remaining on their sentence, and thus remand
prisoners are excluded. In addition, inmates convicted of offences involving organized
crime, felony and sex offenders, and those convicted of terrorism, kidnapping, or
exploitation of prostitution are ineligible for Italian collective clemency (Drago et al.,
2009). This illustrates that amnesties in prison are selective, as they may not be
applicable to all categories of prisoners (Agomoh et al., 2008). Another challenge
associated with amnesty in prison is that it does not alter sentencing policy, and thus it
provides only temporary or short-term solutions to overcrowding, and the pardoned
inmates are not subject to any form of post-release supervision (Buonanno and
Raphael, 2011).

Another form of amnesty is by shortening prisoners’ sentence terms by
awarding administrative good time (Freeman, 1999). In some jurisdictions, awarding
administrative good time rest with the prison authorities, which means, the approach is
at the discretion of the prison administration (Freeman, 1999). Many states in USA, for
example, have adopted some form of administrative emergency release provisions.
Under this provision, if the capacity of a prison is exceeded for a specified period of
time, the prison authorities will declare an emergency, such that the term of
confinement will be shortened for some classes of prisoners (Freeman, 1999;
Gottfredson, 1986). The state of Michigan Public Act 519 of 1980, for example,
provides for a 90-day reduction of a minimum sentence term for those who have them,

resulting in earlier parole consideration. If the prison population is not reduced
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sufficiently, to 95 per cent of capacity, as a result then another 95-days reduction of
minimum term will be granted (Freeman, 1999; Gottfredson, 1986). Similarly, in
[llinois, the Commissioner of Corrections is empowered to reduce the prison
population when it exceeds capacity by awarding emergency administrative good time
- reducing terms for certain categories of inmates with mandatory releases dates and
good disciplinary records for six months (Freeman, 1999; Harris, 1987). The good
time system allows prison mangers to release groups of inmates if they meet the set
criteria (Freeman, 1999). However, the good time system provides only a short-term
solution to prison overcrowding, is subject to bias (Freeman 1999; Gottfredson, 1986),
and can create ‘public perception that criminals are evading punishment’ (Freeman,
1999:113).

Another back-end approach used by prison authorities has been to draw the
attention of other stakeholders in the criminal justice system, including the public, to
the situation in a prison. It could be done through the media or by organising an event
in the prison. The government, philanthropists, charity organizations, religious bodies
and willing individuals are often mobilized to support prisoners by paying fines for
people imprisoned for default of fine, and supplementing prisoners’ basic needs such
as food, water, clothes and medicine (Al, 2008a; Sale, 2011).

Major criticisms of back-door approaches to solving prison overcrowding are
that the programmes and projects are conducted without observing correct judicial
process rules (Cavadino and Dignan, 2003). Arguably, back-end strategies demonstrate
the inadequacy of the criminal justice system (Cavadino and Dignan, 2003). In the case
of fast-track courts, Bharadwaj (2009:15) observed that, the strategy is a ‘short cuts
mechanism - that also dilutes the due process rights’. In Liberia, it was observed that
the type of cases handled by fast-track courts was mainly petty or minor offences (UN,
2006). Transferring prisoners from one prison to another seems to be challenging as it
may disrupt prisoners’ regime activities. Many of the back-door programmes are not
automatic, but rather conditional or a privilege, and are restricted to a particular
category of prisoner dependent on the scheme. Remission of sentence terms and parole
schemes, for example, is only applied to sentenced prisoners. In some jurisdictions,
remission of sentence term for a particular category of prisoners is automatic and
unconditional, while parole and HDC programmes are conditional - prisoners released
on parole or HDC are subject to recall for non-compliance (Cavadino and Dignan,

2002; Nellis, 2004). In addition to the question of legitimacy, the back-door strategies
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largely require supervision personnel and officers, probation services and advanced
technology, which means additional costs (Nellis, 2004). Another criticism of back-
door strategies is associated with the conduct of risk assessment. Prisoners could be
wrongly assessed, and prisoners under many of the back-doors strategies such as
electronic monitoring and HDC are readily branded as ‘soft’ prisoners (Nellis
2004:239). Also, early release programmes ‘let prisoners off with a lesser punishment
than the law and order mentality deems to be appropriate’ (Cavadino and Dignan,
2002:262). However, early release schemes are largely at the discretion of prison
governors and are not open to public scrutiny (Cavadino and Dignan, 2002;
Gottfredson, 1987). Thus, back-end solutions to prison overcrowding may not be free
from bias as the strategies have a tendency towards discrimination, abuse, and corrupt
practices (Freeman, 1999).

One other solution to prison overcrowding is simply to expand prison capacity
through the constructing of new facilities or the improvement of the existing ones
(Snacken and Bayens, 1994). Between 1979 and 1985, in England and Wales the
government responded to prison overcrowding by opening 28 new prisons and erecting
new quick-assembly house blocks known as ‘Ready-To-Use units’ within the
perimeter walls of existing prisons. Also, former military bases and holiday camps
were converted for prison use (Flynn, 2002). In the 1990s, in response to a rise in the
prison population, France built 13,000 cells over two years (Snacken and Bayens,
1994). Advocates of constructing new facilities claim that prison places must keep up
with the number of offenders sentenced by the courts, and without enough prison cells
dangerous criminals could be released onto the streets (Snacken and Bayens, 1994).

A contrasting viewpoint is that building new prisons is a huge cost to the state
(Cavadino and Dignan, 2002; Conkling, 1986; Gottfredson, 1986). The construction of
new prisons, or erection of new structures in in existing prisons, is largely associated
with a country’s economic resources. Lappi-Seppala (2010) found conflicting results
on the correlation between expansions or building new prisons and overcrowding for
wealthy and developing or poor countries. According to Lappi-Seppala (2010:52), ‘to
poorer nations with Gross Domestic Product below US $15,000, more money means
more prisoners while to developed countries, more money, [means] fewer prisoners -
with the exception of the US’. Also, it was observed that prison capacity does
influence prison population, based on the premise that the more new facilities are built,

the more the prison population increases (Lappi-Seppala, 2010). When a new prison is
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built, it “would be filled to capacity in short order as long as judges send more people
to prison and parole boards keep inmates behind bars longer’ (Conklin, 1986:372). The
US National Institute of Corrections (1981:14) found strong evidence that suggests
‘prison populations are driven by the capacity and that criminal justice agencies will
generally fill, and overfill, a state’s facilities’. Rector (1977, cited in Zimring and
Hawkins, 1977:17) contended that ‘judges who had in the past been reluctant to
sentence offenders to imprisonment because of bad conditions (perhaps due to
overcrowding) in the prison would send throngs of inmates to any new ones that were
constructed’. The expansion of prison structures is legitimised by ‘prediction,
forecasting a continued upward trend in prison population’ (Snacken and Bayens,
1994:92). Albrecht (2010:110) found that prison construction programmes can ease
prison overcrowding but, in addition to the financial burden to the state, expansion of
prison capacity ‘may in fact worsen the problem of overcrowding in the long run and
furthermore reinforce a policy of reliance on imprisonment and the deprivation of
liberty’. This means that an increase in a prison system’s capacity per se may not
automatically address the root cause of prison overcrowding (Kuhn, 1994; Riveland,
1999).

In most countries’ prison system, some or all aspects of prison activities are
contracted out to the private sector as one of the solutions to prison overcrowding
(Goyer, 2011; Logan, 1990; Shichor 1998). A privatisation strategy largely depends on
the country’s economic position and the penal ideology it holds (Goyer, 2011).
Privatisation in prisons can take different forms. Auxiliary services such as catering,
escort duties and regime activities are contracted out to the private sector or to private
contractors who design and build prison facilities for public use (Cavadino and
Dignan, 2002). Also, it may involve contracting out the prison’s managerial
responsibilities including the security and control over inmates (Cavadino and Dignan,
2002; Logan, 1990). However, privatising a prison in any way, due to the monetary
gains attached, is likely to encourage more admissions rather than releases (Mullen,
1987; Riveland, 1999).

Moreover, contracting out prison management contains ‘many grim examples
of corruption, profiteering and abuse of prisoners’ (Logan, 1990:216). In 2011, two
judges and a prison contractor in the US were sentenced to various imprisonment
terms in relation to corruption charges. The convicted judges were found to be sending

more juveniles brought before their courts, including those charged for minor offences,
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to a private prison to increase the number of inmates in the detention facilities after
being bribed by the owner of the private prison (Frank, 2009; Urbina, 2009). Prison
contractors ‘do not always operate according to the highest standards’ (Shichor 1998:
85), based on the understanding that some of the contractors are retired members of
prison staff or have held key positions in the administration of prisons (Shichor, 1998).
Goyer (2011:22) contends that the awarding of government contracts in general
‘carries with it the risk of kickbacks and political favours. [And]..., the private prison
companies have vested financial interest in covering up misconduct and would
therefore be more prone to bribery and other dishonest practices’. Even though prison
authorities have little or no control over how many people are to be held or released,
prison contractors are paid based on the services rendered and the number of prisoners
(Schonteich, 1999; Goyer, 2011). Hired monitoring agencies are expensive (Shichor,
1998) while government monitors are susceptible to co-optation (Ryan and Ward,
1989). Many systems across the world have demonstrated the benefits associated with
privatisation in prison (Goyer, 2011; Logan, 1990; Schonteich, 1999), but responding
to prison overcrowding through privatisation may create additional management costs,
and encourage corrupt practices in the administration of criminal justice, as well as
attracting more profit-making investments in prison (Riveland, 1999).

Of the two main approaches to solving prison overcrowding examined above,
only the front-door strategies seem to offer a viable solution to prison overcrowding.
Front-door solutions are not only sustainable and able to prevent people entering
prisons, but also can reduce the length of time prisoners spend in prison on remand or
sentence. Front-end solutions to prison overcrowding seem to be viable because the
prison system is ‘only the recipient of prisoners sent to it by other components of the
system’ (Carraza, 2001:17). Moreover, most front-door strategies are cost-effective
(Freeman, 1999). The strategies do not require massive physical plant and large
numbers of staff, and thus the inmate per-day cost of front-end diversion alternatives
will be less than the inmate per-day cost of incarceration (Freeman, 1999:110). Above
all, front-end diversion strategies tend to reduce prison overcrowding on the premise
that the ‘fewer the number of inmates held in a prison, the lower the number of inmates
who have to maintain and reduce the expensive wear and tear on the prison
infrastructure’ (Freeman, 1999:111). This implies that the fewer the inmates the longer
the life span for the prison infrastructure, translating into a lower overall cost of

imprisonment. In essence, front-door diversion strategies are based on the premise that
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the greater the number of offenders who are not imprisoned, the greater the reduction
in prison numbers as well as prison-related expenditure (Freeman, 1999:110). In the
next section, the literature on how prisoners respond to, and coped in, an overcrowded

prison will be explored.

Prisoner’s Adaptation Tactics

People respond to difficulties in a variety of ways. Differences in circumstances within
which the difficulty was encountered also influence individuals’ response patterns
(Williams, 1991). The way individuals cope with difficulties can vary from one day to
the next, with some strategies having effects that are limited to one day, while others
persist across days or even shift direction from one day to the next (DelLogis and
Holtzman, 2005). Often, the response comes as a survival strategy - either to avert or
adapt to a particular situation. Crawley and Sparks (2006) describe survival as a
‘progressing from the event and its aftermath, and transforming the experience’
(Hodgkinson and Stewart, 1991, cited in Crawley and Sparks, 2006: 68), and survival
is ‘not just the difference between living and dying, but has to do with quality of life’
(Crawley and Sparks, 2006: 68). This section examines prison inmates’ responses and
coping strategies in the event of overcrowding.

Coping refers to ‘those personal contextual, and /or social strategies which
people use in dealing with situations perceived as causing stress or psychological
distress’ (Mohiro et al., 2004: 41). Coping implies a flexible use of cognitive, social
and behavioural skills in managing situations that are perceived to be ambiguous or
stressful (Mohiro et al., 2004; Weiten et al., 2011). Thus coping includes the ‘traits,
skills or means both human and material that can be used to meet the demands of a
situation’ (Mohiro et al., 2004: 42). An individual has two options when coping with
stressful conditions - problem-focussed coping tactics and emotional-centred coping
tactics (Folkman and Lazarus, 1980). Problem-focussed coping is when an individual
‘acts directly on the situation in order to eliminate or reduce the demands of the
situation or to increase one’s resources for managing them’ (Mohiro et al., 2004:43).
In this approach, an individual makes use of problem-solving strategies such as
decision-making, time management, information sharing and goal setting (Biggam et
al., 1997) to alter the stressful conditions between the individual and the prison
(Mohiro et al., 2004).
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Emotional-focussed coping implies that individuals cope with the situation by
controlling or regulating the emotion generated from the stress. This is achieved by
‘avoiding the stressor, reappraising it cognitively, and/or attending to positive aspects
of oneself and the situation’ (Mohiro et al., 2004:43). It involves the use of
minimizing, looking on the bright side of things, humour, talking to caring people and
making an effort to escape (Biggam et al., 1997). These two coping strategies can both
be applied at the same time to a single stressful condition. However, problem-focussed
coping strategies may be more effective when a prisoner believes the stress can be
modified whereas emotional-focussed tactics are used in difficult or impossible-to-
change situations (Mohiro et al., 2004).

Although prisoners use multiple approaches in dealing with stress (Folkman
and Lazarus, 1980), Mohiro et al., (2004) acknowledged some differences in the use of
the tactics in terms of prisoners’ age, length of time spent in prison and previous prison
experience. Young prisoners tend to make use of avoidance more than problem-
solving tactics (Mohiro et al., 2004). Prisoners who have spent longer time in prison
tend to use avoidance tactics more than those prisoners in their early days or months of
imprisonment. Also, recidivists that are accustomed to prison make use of avoidance
tactics more than first-time prisoners (Mohiro et al., 2004). Picken (2012:3) added that
the quality of programmes and opportunities offered to inmates in prison determines
the level of adaptation. Inmates who are inactive or underutilized cope less effectively
with a crowded environment (Picken, 2012). Another factor that affects prisoners’
adjustment to imprisonment and extreme conditions in prison is frequent visits from
prisoners’ families and friends (UN, 2013). Cobean and Power (1978) found a link
between frequent visits from prisoners’ family and friends and positive prison
adjustment.

Goffman identified the primary mode of adaptation that inmates employ at
different phases of their life in total institutions (Goffman, 1962, cited in Cohen and
Taylor, 1972:132):

a. Situational withdrawal: this is a tactic in which the inmate withdraws from all
prison affairs but with immediate bodily involvement;
b. The intransigent line: this is a tactic in which the prisoner intentionally

challenges the institution by flagrantly refusing to cooperate with staff;
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c. Colonization: the sample of the outside world provided by the prison is taken
by the inmate as the whole, and a relatively stable contented existence is taken
up out of the maximum satisfaction procurable within the institution;

d. Conversion: this is a tactic in which the inmate appears to take over the staff
view of himself and tries to act out the role of the perfect inmate.

The only active resistance among the identified adaptation tactics is the
intransigent line which involves a refusal to cooperate. However, Cohen and Taylor
(1972:132) believe this ‘is typically a temporary and initial phase of reaction, with the
inmate shifting to situational withdrawal or some other line of adaptation’. Goffman’s
adaptation tactics suggest that ‘inmates tend to adapt rather than actively resist’ to
conditions in prison (Cohen and Taylor, 1972:132). This is because inmates are
fundamentally passive members of the institution and thus their resistance will be
primarily about the nature of identity that the institution is trying to impose on them
(Cohen and Taylor, 1972). Goffman’s adaptation strategies tend to interpret inmates’
experience in total institutions with little or no consideration for the system that
contains them (Weinstein, 1982). In his thesis, Goffman does not seem to recognise the
fact that most prisoners are adapting to prison conditions partly because they have lost
some of their rights and they are powerless - with no control over the prison decisions
(Weinstein, 1982; Van Zyl Smit, 2010). Goffman’s analogy of mental hospital to
prison, concentration camp, and monasteries ‘seems to be overdrawn and spurious as
the concept of total institution cannot fit a generic organizational type’ (Levinson and
Gallagher, 1964:18-23).

Generally, prison inmates devise means of adjusting to overcrowding
conditions that often do not conform to institutional orders (Bronson, 2006; Fleisher,
2006). In a study of long-term imprisonment experience at one of the UK’s prisons,
Cohen and Taylor (1972:134-146) identify five types of resistance tactics which
inmates displayed:

1. Self-protection: this tactic involves habitual attempts to make life more
bearable in the prison through ingenious devices, in order to get more and
better food, varying the daily routine, improving one’s cell and building up
some privacy;

2. Campaigning and petition: this mode of fighting back involves formalization

such as moaning, niggling, complaining and making a nuisance of oneself.
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Also, inmates leaks stories to the outside world such as the press, legal bodies

and government offices through organising petitions and by writings letters;

3. Escaping: this resistance tactic may require some forms of cooperation with
others. The collaboration may be active or passive, and the latter may involve
keeping quiet about the escape preparation;

4. Striking: this involves a refusal to comply with institutional orders, such as a
hunger strike. It could be individual or collective resistance;

5. Confrontation: this involves direct confrontation with the staff, prison
authorities or both. The approach could be individual or collective.

The first two modes of resistance are personal, and in general these tactics are styles of
inmates’ resistance in the extreme situation of confinement. Cohen and Taylor
(1972:134) added that the ‘identified inmates’ resistance tactics are not mutually
exclusive. Different tactics may be adapted by the same prisoner at different times, and
neither are they clearly linked to a particular period of the prisoner’s sentence’. Also,
when inmates choose to adapt to a prison situation, they ‘tend to do so as a way of
overcoming certain prison problems rather than as a method for dealing with the
general problem of survival’ (Cohen and Taylor 1972:132).

The five forms of prisoners’ reaction identified by Cohen and Taylor (1972)
suggest that prisoners exposed to extreme conditions such as overcrowding tend to
resist rather than adapt to the situation. However, Goffman’s mode of adaptation
advises that when prisoners are exposed to extreme conditions, they tend to adapt
rather than resist the situation. In Rwandan prisons following the genocide in 1994,
one study found that prisoners are reacting to overcrowding in a multiple ways, which
is ‘a combination of brutal selfishness and unexpected generosity, rivalry, creativity,
resilience, patience and despair’ (Tertsakian, 2014:5).

Other studies have found that prisoners’ struggles for resources and space in
prison are associated with prison overcrowding. Limited resources and space in prison
creates ‘an atmosphere which impedes adaptation to prison life’ (McNulty and Huey,
2005, cited in Picken, 2012:3). However, adapting to prison conditions rests on ‘the
quality of prison life [which in turn] depends more on management than any other
variable’ (Dilulio, 1990:6). Nevertheless, many of the prisoners’ adaptation tactics
have the capacity of creating interpersonal and institutional instability (Haney, 2006).
Instability in prison means that staff members have to either devise new ways of

dealing with the situation or forgo some of the prison’s daily activities (Haney, 2006).
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Prison Staff Adaptation Strategies

On a day-to-day basis, what makes prison life either ‘tolerable or unbearable for
prisoners are their relationships with staff’ (Coyle 2002b:76). It has been argued that
‘the way prisoners are treated and the conditions under which they live are largely
determined by staff, by what they call ‘their skill, attitudes and behaviours’ (Jefferson
2005:493). Highlighting the importance of prison staff in prisoners’ life in prison, Van
Zyl Smit (2010:504) notes:

In the process of imprisonment the prison authorities

exercise direct and enormous power over those who are

imprisoned. This power shapes the conditions under which

prisoners are held. These conditions not only determine

the quality of prisoners’ lives but also may literally be a

matter of life or death for them.
This implies that prison officers not only influence ways in which prisoners react to
stressful conditions but also have ways of dealing with prisoners under stressful
situations such as overcrowding.

Recently there has been an increase in occupational stress studies but very little
attention has been paid to prison staff coping tactics particularly in an overcrowded
prison (Martin et al., 2012). Generally, prison officers as a professional group are
exposed to unique and powerful stressors (Coyle, 2002b; Martin et al., 2012; Regan,
2009). Often, overcrowding in prison is one of the factors that exacerbates prison staff
members’ stress, which in turn makes staff members react to the situation in more
complex negative ways: trying to cope with prisoners’ resistance tactics while at the
same time maintaining institutional standards.

Prison staff members in an overcrowded prison tend to adopt one of the three
prison management approaches: the social control, consensus and responsible models
(Reisig, 1998). The social control model is a prison management style ‘characterised
by bureaucratic command-control regimes, formal modes of address between co-
workers (such as ‘sir or boss’), strict punishment for rule violation and restrictions in
all inmate activities” (Martin et al., 2012:91). The social control system of prison
management instils trust among officers and inmates (Dilulio, 1990; Martin et al.,
2012), but tends to be harsh toward prisoners and can lead to officer-to-inmate abuse
(Dawes, 1993; Reisig, 1998). The responsibility model is based on informality

between supervisors, officers and inmates. Informal modes of address and self-
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governance for inmates in some cases and affords officer the opportunities to apply
judgment in enforcing prison rules (Martin et al., 2012). Alternatively, the consensus
model is a ‘hybrid of the control and responsibility models but lacks the fundamentals
of either system (e.g., total control or shared governance). In this model, prison
policies are modified to fit particular conditions of the facility or location’ (Martin et
al., 2013:91). In their study on the kind of management style adopted at three US
overcrowded facilities, Martin et al., (2012:101) found that ‘the consensus model, or
rather an ambiguous system involving leniency (bending or ignoring the rules) and
tight control (extended periods in lockdown), had been adopted for the sake of
expediency’.

In their account of how prison staff accommodated prisoners in an
overcrowded prison, Irwin and Owen (2005:101) reported as follows:

[M]ore than half of the Level Il prisoners are jammed

together in dorms, day rooms, and yard, where they live

24 hours a day in crowd with no privacy. Level llI

prisoners are housed in small double cells, which offer

more privacy. However, for about fourteen hours every

day, they are squeezed into an eight by twelve foot area

with their ‘cellie’ whom they may or may not like to get

along with, and in the presence of whom they must

defecate, urinate, belch and masturbate.
This means that in the event of overcrowding, staff members tend to bend, bypass or
ignore certain prison standards of operation, such as by keeping inmates in cells above
their designed capacity and minimising the amount of time prisoners spend out-of-
dorm activities so as to conform to the situation (Martin et al., 2012; Reisig, 1998).

Several studies suggest that prison staff working under stressful conditions as a

result of overcrowding engage in problem-focussed coping tactics more than
emotional-focussed strategies for reducing the levels of stress (Anshel, 2000; Regan,
2009; Triplett, 1996). In order to strike a balance between the stressful situation and
prison goals, prison staff engage in constant decision making, reviewing and setting
goals, managing time and sharing their concerns with other stakeholders (Coyle,
2002b). Under stressful prison conditions, it was found that prison staff members who
engage in problem-focussed coping approaches are more effective than those who
engage in emotional-focussed coping tactics (Cooper et al., 2001). Moreover, Regan
(2009) found less frequent reported use of maladaptive coping strategies such as

assaults, truancy, and use of drugs and alcohol among prison staff.
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Another way in which staff members respond to prison overcrowding is by
allowing prisoners to govern themselves (McCorkle and Korn, 1962; Morelle, 2014;
Schrag, 1954; Tertsakian, 2014). In some extreme overcrowding conditions, prison
staff members are compelled to enlist the help of selected prisons, usually those ‘who
have been convicted, have spent several years in prison, and are considered to possess
good morality’ (Morelle, 2014:25). Prison staff appointment of leaders among
prisoners is largely determined by factors related to prisoners’ maturity in their
criminal career and their degree of institutional adjustment rather than social and
economic background traits (McCorkle and Korn, 1962; Schrag, 1954). The degree of
adjustment and maturity exhibited by inmates often breaks down some of the formal
barriers between prison staff and inmates, thereby building some kind of personal and
informal relationships with one other (Clemmer, 1958; McCorkle and Korn, 1962).

Prisoners’ self-governance is not uncommon in African prisons (Jefferson et
al., 2014). In her study on Rwandan prisons following the genocide in 1994,
Tertsakian (2014) found that leadership among prisoners was well established and
benefited both prisoners and prison staff. According to her ‘once the prison
administration had set up a system of work for prisoners, the prisoners took that over
too, organising work teams, schedules and rotas (Tertsakian, 2014:6). Prison staff
members benefit from prisoners’ leadership both materially and in the consequent
reduction in their workload (Morelle, 2014). Prisoners took care of everything from the
‘reception of new prisoners, the allocation of space, the distribution of food and water,
to hygiene, medical care, discipline and security’ (ibid.). She added that ‘prisoners
organise education, leisure, cultural and religious activities, as well as legal advice and
the dissemination of information” (Tertsakian, 2014:6). Because prisoners’ leadership
was permitted, it unfortunately also allowed prisoners to organise a system of
corruption, in which ‘every privilege, however small, had a price tag. Everything in
prison was bought - food, water, soap, alcohol, mattresses, fabric for uniforms, fresh
air, extra time with visitors - but the most important commodity was space’ (ibid..).
The system for allocating spaces to prisoners was tightly regulated, with a system of
tariffs. It was overseen by the capita general [General Captain] and implemented by
the capitas [Block leaders] of the individual cell blocks. Although it was supposed to
operate on a first-come first-served basis, in practice, wealth and favours determined

who ended up where. For example, those with more money occupied spaces closer to
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the doors, where air circulated more freely, while poorer prisoners often ended up on
the top bunks, where it was extremely hot (Tertsakian, 2014:6).

In contrast, a number of studies have suggested that persons under stressful
conditions turn to religion (Carver et al., 1989; Picken, 2012). Similarly, Regan (2009)
found that prison staff may engage in divine prayer or turn to religion as one of the
techniques for coping with stress in prison. Religion provides emotional support or
serves as a tactic for active coping with stressors. This means that religious activities
such as prayer or any strong belief in a Supreme Being or God can reduce or change
ones living or occupational conditions (Regan, 2009).

In summary, the chapter examined various definitions, measurements, drivers,
and consequences of prison overcrowding. In addition, existing research and literature
on the issue of personal space allocation to prisoner, prison staff and inmates’
reactions and adaptations strategies, as well as the response of institutional
mechanisms in the event of prison overcrowding were explored. In the next chapter,
the arrangement and historical development of criminal justice system in Nigeria will

be examined.
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Chapter 2
Criminal Justice Administration in Nigeria

This section explores and discusses the historical development of Nigeria with the
intention of providing an overview of the particular challenges faced by Nigeria’s
criminal justice system. The chapter begins with a brief historic discussion of Nigeria’s
demographic and political background. Subsequent sections critically examine

Nigeria’s criminal justice system.

Demographic View of Nigeria

Nigeria is a country located in the Gulf of Guinea in the western part of sub-Saharan
Africa and has a land area of 924,760 square kilometres (Bankole and Surajudeen,
2008; TLC, 2008), which is equivalent to nearly three times the size of Germany
(357,021 square kilometres). In 2011, Nigeria’s population was estimated at 162.5
million with an annual population growth rate estimated at 2.8 per cent (World Bank,
2013). The population density is about 166 people per square kilometre, and Nigeria is
thus considered the most populated nation in Africa (World Bank, 2010). Much of
Nigeria’s population is concentrated along the coast in the Southern region, and in the
North around Kano and Kaduna (NPCN, 2008). The level of urbanization per year in
Nigeria is very high: about 3.8 per cent compared to 0.5 per cent in the UK (UN,
2012), and the estimated net migration rate as at 2013 was 0.22 migrants per 1,000
population (CIA, 2013).

Nigeria’s geography varies greatly, from tropical rainforest in the South to dry
savannah in the North, which is flat, with only sparse vegetation. The average rainfall
ranges from about 500 mm/year in the North to over 2,000 mm/year in the South
(TLC, 2008; Bankole and Surajudeen, 2008). Nigeria is hilly and mountainous in the
South East, along the border with Cameroon, and also in the centre where the Jos
Plateau rises to up to 5,000 feet above sea level. Nigeria is bordered to the West by the
Republic of Benin, to the North by the Republic of Niger, to the North East by the
Republic of Chad, to the East by the Republic of Cameroon, and to the South by the
Atlantic Ocean (Bankole and Surajudeen, 2008).

The most recent national census revealed that Nigeria has more than 250 ethnic
groups (NPCN, 2008). Of the net Nigerian population, the Hausa/Fulani tribe

constitute 29 per cent, the Yorubas represent 21 per cent, the Igbos represents 18 per
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cent, while the Ijaws comprise 10 per cent. These tribes are not scattered, but rather
they are concentrated in regions. The Hausa/Fulanis, for example, have traditionally
dominated the North, the Yorubas the South West, the Igbos the East, and the ljaws the
Niger Delta (NPCN, 200; TLC, 2008; Thomas, 2010). Nigeria is roughly divided in
half between Christians (40 per cent), who mostly live in the south and central parts of
the country, and Muslims (50 per cent), concentrated mostly in the north (Pew Forum,
2011). The two dominant religions of Islam and Christianity co-exist with different
forms (10 per cent) of traditional religions (Osita, 2004; Pew Forum, 2011). These
divisions in culture including religion among Nigerian tribes and regions have been
identified as one of the key sources of frictions, tension and violent clashes among and
between religious and cultural groups in many parts of Nigeria (Lewis, 2011; ICG,
2011; Osita, 2004).

Internal security threats in Nigeria come from two principal sources: violence
in the Niger Delta, and sectarian strife between Muslims and Christians. The catalyst
for violence in the Niger Delta is the indigenous population’s dissatisfaction with their
impoverished conditions, despite the wealth generated by the area’s resources, and the
environmental degradation caused by energy-related development activities (Osita,
2004; Thomas, 2010). This disenchantment has spawned a number of militant groups
in the Niger Delta region, notably the Movement for the Survival of Ogoni People
(MOSOP) formed in 1992, the ljaw Youth Council (I'YC) (1998), the Movement for
the Emancipation of the Niger Delta (MEND), and the Niger Delta People’s Volunteer
Force (NDVF) formed in 2003. The main goals of these groups appear to be distinct.
While the MOSOP and I'YC are seeking a more equitable distribution of Nigeria’s oil
wealth so that it benefits the local population particularly the indigenous ljaw, Itsekiri,
Efik and Ogoni tribes (ICG, 2011; Thomas, 2010), MEND and NDVF are agitating for
total control of Nigeria’s oil and seek reparation from the federal government of
Nigeria for the pollution caused by the oil industry (Osita, 2004; Thomas, 2010).

Sectarian violence has cost the lives of more than 10,000 Nigerians since 1999
particularly in the Northern region where Muslims predominate - Islamic groups have
introduced Sharia or Islamic law in 12 of the 19 northern states, causing many
Christians to flee (Lewis, 2011). Similarly, in the Southern states where Christians
predominate, Muslims have complained about discrimination and treatment as second-
class citizens (ICG, 2011; Thomas, 2010; TLC, 2008). The emergence of the Boko

Haram (literally meaning ‘Western education forbidden’) Islamist movement and the
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unresolved tribal and religious crises in the Plateau State in Northern Nigeria are
among the key internal security challenges in Nigeria (ICG, 2011; Lewis, 2011).

Nigeria’s primary natural resources consist of petroleum, natural gas, tin, iron
ore, coal, limestone, niobium, lead, and zinc. As of 2005, Nigeria had proven oil
reserves of 36.1 billion barrels, which positioned her as the tenth largest reserve in the
world (Lawal-Muhammad and Atte, 2006). Also, Nigeria’s proven natural gas
reserves, estimated at 182 trillion cubic feet, placed her as the seventh largest reserve
in the world and the largest in Africa (Lawal-Muhammad and Atte, 2006; TLC, 2008;
Thomas, 2010). Oil production and exploration in the Niger Delta began in the late
1950s; by 1974, Nigerian government participation in the oil industry had increased to
55 per cent, and as of 2010, oil sales comprise 95 per cent of Nigeria’s export earnings
(Lewis, 2011); this raises the ‘stakes for control of the federal government and enables
corruption, as oil earnings put huge patronage resources at the disposal of politicians’
(Le Van and Ukata, 2011:1).

Nigeria’s population is unevenly distributed and about 70 per cent of urban
dwellers live in slums; and housing shortage is estimated to affect between 14 and 16
million people (UN Habitat, 2010). Also, about 46 per cent of the population has no
access to safe drinking water while an estimated 47 per cent lack adequate sanitation
services (World Bank, 2013). Seventy-five per cent of Nigerians use pit latrines to
dispose their excreta (UNCEF, 2010). It was reported that Nigeria is a ‘place within a
group of countries that has one of the most unfavourable social environmental
conditions in the world’ (UN Habitat, 2010:8). In 2004, Nigeria adopted a housing
policy (UN-Habitat, 2010), but at the present time (2014) housing in many public and
private places is still poorly structured and substandard in terms of quality (Ademiluyi
and Raji, 2008; UN Habitat, 2008). Urban centres in Nigeria are characterised by
‘shortage of houses for the poor and for some low and middle-income earners. Both
rental and owner occupied houses are affected. Homeless people have shelters on the
streets, under bridges, on top of flyovers, churches, mosques, offices and parks and
even in filling (gas) stations’ (Ademiluyi and Raji, 2008:145).

A crude form of farming remains the predominant occupation in Nigeria
(Lawal-Muhammad and Atte, 2006) and significant numbers of Nigerians continue to
maintain farming as a profession not only because of the abundance of farm lands but
also due to the persistent increase in the rates of unemployment, poverty, urbanization,

illiteracy, corruption and resource mismanagement (Lawal-Muhammad and Atte,
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2006). Despite the highlighted abundance of natural resources in Nigeria, the country
is ranked 169 out of 210 economies in the World Bank’s 2010 Development Ratings
and considered as a ‘lower middle income’ nation (World Bank, 2010). In 2011, life
expectancy at birth was 52 years, while the poverty level (living on less than one US
dollar per day) among Nigerians remains at nearly 55 per cent. This means Nigeria’s
booming economy (since the late 1970s) has had no significant positive impact on its
citizens (World Bank, 2013). Over the last ten years, the rate of literacy among adults
has barely risen, moving from 55 per cent to 56 per cent (NBS, 2012; World Bank,
2013). In 2011, the level of unemployment in Nigeria was 23.9 per cent and the rate
had not declined over the previous five years (NBS, 2012).

Above all, corruption is a significant problem in Nigeria affecting all tiers of
government and the public sector (Alemika, 2009; Aluko, 2002; Nwabuzor, 2005).
From 179 countries, Nigeria ranked 139 in the 2012 corruption perception index
(Transparency International, 2013). In a recent survey on the level of corruption in
governments and private sectors in many African countries conducted by the World
Bank, it was found that about 40 per cent of firms in Nigeria that participated in the
study have made informal payments to public officials in order to get things done, and
nearly 25 per cent of these firms identified corruption as their major constraint (World
Bank 2010). Arguably, corruption has become a permanent feature of the Nigerian
polity (Aluko, 2002). Aluko, (2002:396) provides an account of corruption in Nigeria.
He comments that corruption:

has become completely institutionalized, and entered into
the realm of culture and the value-system; it is now a norm
and no longer an aberration. The young ones are born into
it, grow up in it, live with it, and possibly die in it. The
aged are not left out as they are re-socialised and begin to
conform to it. Succeeding generations now see it
[corruption] as part and parcel of the social order and the
normative system.

A Brief Political Overview of Nigeria
Nigeria is a federal republic with a presidential system, and the constitution provides
for a separation of powers among the three branches of government: executive,
legislature and judiciary (CN, 1999). Figure 2.1 in Appendix B represents a map of

Nigeria and the six different shades on the map signify its six geopolitical zones with
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36 states including the Federal Capital Territory (FCT) Abuja. Nigeria emerged as a
sovereign entity in phases that are summarised in three key political periods: the pre-
colonial (before 1861); colonial period (1861-1960); and post-colonial (1960 to date).
This section will briefly review the political history of Nigeria.

During the pre-colonial era, what is known as Nigeria today was a territory
made up of a number of highly influential and diverse societies, empires and kingdoms
scattered across the present day Nigeria. The Igbos and ljaws communities lived in the
Eastern region, the Benin and Oyo kingdoms in the West and mid-South regions, and
the Kanem-Borno, Zaria and Gobir empires and Sokoto caliphate in the North. These
pre-colonial territories were governed by monarchs, kings, queens, emirs, priests and
chiefs, and their governments were based on individual cultures and traditions
(Azuibuke, 2009, Onwuku, 2001; TLC, 2008). These kingdoms, emirs and empires
were separate entities but related in many ways, importantly through trade and
religious links that ran across the Sahara (Onwuku, 2001; TLC, 2008).

The British began colonising Nigeria in 1861 and ruled the country for a
century, but they were not the first Europeans that came to Nigeria. Portuguese settlers
began trading and missionary work in the coastal areas of Nigeria in the fifteenth
century but they had no territorial desire so they restricted themselves to fortified
trading stations (Falola, 2002; Killingray, 2003). In the sixteenth century, the British,
French and the Dutch began to compete with the Portuguese and the focus shifted to
the slave trade and explorations. The British colonisation of the different communities
that nowadays constitute Nigeria began in 1861 from the territory of Lagos. By the
19th century, with the abolition of the slave trade, the British gained deeper access to
interior territories (Bernualt, 2003; Falola, 2002; Killingray, 2003), and by the late
19th century, and in the first half of the 20th century, about 95 per cent of the
territories making up the current Nigerian territory were under British rule (Falola,
2002).

For administrative convenience, after the World War 1l Nigeria was organised
as a federal system divided into Northern, Western and Eastern regions (Lewis, 2011).
The Northern and Western Protectorates were governed separately from the south
under Lord Lugard’s policy of ‘indirect rule’ (Lewis, 2011: 4). Indirect rule is a system
whereby the existing traditional rulers, chiefs, emirs, priests and kings were employed
by the colonial government to rule the natives on their behalf, under their guidance and
supervision (Falola, 2002; Mamdani, 1996; Tamuno, 1970; TLC, 2008). The system
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also maintained the status of Islamic legal and religious institutions (Lewis 2011). In
the Eastern protectorate, the British colonial rulers instituted ‘warrant chiefs’ in every
community, who were used to govern the protectorate (Afigbo, 1972). The British
colonial rulers recognised and used the institution of Nigerian traditional rulers and
warrant chiefs (known as the royal institution) to administer the colony (Lugard, 1922;
Last, 2008). There are divided views on why colonial administrators applied an
indirect rule policy in the colony. On one hand, some commentators have argued that
the British indirect rule policy was adopted in order to silence native authorities’
resistance and for the colonizers’ economic interests (Njoku, 2005; Tamuno, 1970). On
the other, it has been argued that the indirect rule system was adopted by colonial
administrators in Nigeria as a means of reducing the costs of running the colonial
bureaucracy (Lugard, 1922; Meek, 1969). Nevertheless, whatever the reason may be, it
does suggest that the indirect rule policy allowed the colonial authorities to perpetuate
their administration over the newly-created protectorates, and Nigerian traditional
institutions played invaluable roles in the administration of colonial Nigeria.

In 1914, the British colonial administrators under the leadership of Governor
General Lord Lugard amalgamated the Western, Southern and Northern protectorates
of Nigeria into what is present-day Nigeria, and the name ‘Nigeria’ was coined out of
the phrase ‘Niger river area’ (Falola, 2002). The unification of the Northern and
Southern Protectorates in Nigeria set in motion dramatic changes in the political
structure, which led to present-day Nigeria.

In October 1960, Nigeria gained independence from the colonial administrators
and it became a republic in 1963. Independence marked the beginning of yet another
long journey in the political history of the country. In the first 54 years of Nigeria’s
political independence (1960-2014), the military governed Nigeria for 15 years (1966-
1979 and 1983-1998) and democratic civilian governments were in control for 38
years (1960-1965, 1979-1983 and 1999 onwards) (Jauhari, 2011; Lewis, 2011).
Nigeria went through a civil war that lasted three years, from 1967 to 1970, as the
Igbos in Eastern Nigeria declared the creation of the Republic of Biafra (Jauhari,
2011). The war resulted in victory for the Nigerian state as the secessionist regions
were brought back into Nigeria (Lewis, 2011). Since 1999 (up to 2014), Nigeria has
managed three consecutive elections (2003, 2007 and 2011). This suggests that

Nigeria’s civilian democratic governance appears to have ‘gained greater resilience
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and that there is a sense that the country may have turned the page on its past failures’
(Lewis, 2011:7).

As of 2014, Nigeria operates a federal political structure with 36 semi-
autonomous states and 774 local government areas. As shown in Figure 2.1 Appendix
B, these states and local government areas are grouped into 6 geopolitical zones. In
addition to transitions in governance, Nigerian society is at present characterized by
social malaise such as internal security threats, insecurity, tribalism, leadership crises
and failure to conduct credible elections, a succession crisis, and a general lack of

accountability by those entrusted with governance (Aluko, 2002; Thomas, 2010).

Criminal Justice in Nigeria
Nigeria’s criminal justice system is rooted in the judicial practices of her previous
colonial rulers (Agozino, 2005; Alemika, 2009; Jefferson, 2007). This section traces
the historical development of Nigeria’s legal system and its structural arrangements.

In 1861, after colonization and the organisation of the Protectorates of Western,
Eastern and Northern Nigeria, the British Consuls and the Royal Niger Company were
chartered by Britain to administer Nigeria until 1900. The British Consuls and the
Royal Niger Company Limited set up a legislative council to make laws, and
established courts of justice, a prison system and an armed constabulary to enforce
laws and regulations. When the British government took over direct administration of
Nigeria in 1900, it retained all laws and regulations, courts, prisons, and armed
constabulary units initially instituted by the Royal Niger Company Limited (Asein,
2005; Njuko, 2005).

In the Northern and Western Protectorates, as well as some communities in part
of the Southern Protectorates, the British colonial rulers utilized the already existing
political structure put in place by the Nigerian traditional rulers to administer the
colonies through indirect rule policy. Prior to the advent of British colonialism in
Nigeria, monarchical and republican, chief and chief-less, or non-centrally organized,
states were the forms of government practised in Nigerian societies (Adewoye, 1977;
Allot, 1962; Asein, 2005).

In the Protectorates of North and Western Nigeria, indirect rule succeeded
because there were established monarchical systems of governance and people
respected the judicial sovereignty of native authorities (Njuko, 2005; Okonkwo and
Naish, 1980). At the top were the Emirs in the north, the Obas in the west and the
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Kings in the south-east communities. Powers were often delegated to subordinate
authorities at different levels - the county or district heads, village heads or chiefs and
ward heads (Danbazau, 2007). The council of chiefs assisted by heads collectively
exercised the functions of government. These subordinate authorities were empowered
to settle minor disputes arising within their areas of authority, whilst appeals went to a
higher chief, Oba or Emir. The Oba or Emir had his own court for this purpose and for
the determination of the more serious disputes and offences against the state (Asein
2005; Danbazau, 2007).

However, in the Protectorate of Southern Nigeria that was predominantly
organised in the shape of republican communities, the British colonial rulers
introduced warrant chieftaincy as an administrative apparatus (Njoku, 2005). Igbo
land, communities in the coastal areas and parts of the middle belt were examples of
areas in Nigeria where republican societies existed. These communities were
republican because there was an absence of any central authority or recognized heads
such as emirs or kings (Meek, 1970). A council of elders governed each clan,
community or village, and the adult male members of the community constituted the
council. The council of elders jointly exercised criminal control in the society
(Danbazau, 2007; Okonkwo and Naish, 1980).

A warrant chief was a native employed by colonial rulers and was made a
member of the colonial Native Court and ruler of his community (Afigbo, 1972;
Adegbulu, 2011). Often, warrant chiefs were ‘arbitrarily” appointed (Adegbulu, 2011).
In some cases, personalities chosen as warrant chiefs were local champions in
wrestling, hunting and farming, but more often than not it was an accidental affair
(Adegbulu, 2011:4). Natives considered warrant chiefs as the ‘middlemen’ between
the British colonial rulers and the local communities, and more importantly they were
used to control the flow of labour in the colony (Adegbulu, 2011). Even though some
historians related the appointment of warrant officers in southern Nigeria to the
shortage of colonial staff (Lugard, 1922; Meek, 1969), warrant chiefs were mainly
required and empowered to defend the interests of the British colonial rulers (Afigbo,
1972; Njoku, 2005). Also, warrant chiefs took undue advantage of the authority
bestowed upon them by the colonisers, and of the linguistic barriers between the
people and the colonisers, to imprison innocent people (Afigbo, 1972; Isichei, 1976).
British colonial rulers’ recourse to the system of warrant chiefs in southern Nigeria

resulted in extensive corruption, extortion and oppression, as well as forced labour

74



(Afigbo, 1972). This gave rise to frustration and hostility among the natives, notable
examples being the Epe uprising of 1863 (Odinaku, 2005) and the Aba Women’s Riot
of 1929 (Afigbo, 1972). Achebe (1959:160) recounted a colonial judicial officer in his
legendary Umuofia village in southern Nigeria:

.... [TThe white men had also brought a government. They

had built a court where the District Commissioner judged

cases in ignorance. He had court messengers who brought

men to him for trial.... They guarded the prison, which

was full of men who had offended the white man’s law.

.... Some of these prisoners were men of titles who should

be above such mean occupation.
Thus, unlike in the northern and western regions, the indirect rule policy in southern
Nigeria was rather unsuccessful.

Under the indirect rule system of administration adopted by the British colonial
rulers in Nigeria, ‘the practices of coercion were delegated to Native Authorities to
collect taxes, to recruit forced labour, and to implement sanitary regulations and more
generally to preserve law and order, including policing the city against criminals’
(Killingray, 1986, cited in Fourchard, 2008:25). In theory, the colonial indirect rule
policy of administration left the native monarchs and chiefs ‘in charge of managing
local police forces, penal laws, native courts and native prisons’ (Killingray, 2003,
cited in Bernualt, 2007:61). In the early 1900s, for example, the British colonial
government issued a ‘comprehensive series of prison ordinances that allowed
paramount chiefs to open their own facilities’ (Bernualt, 2007:66). In reality, however,
the power to manage police, courts and prison granted to native rulers and chiefs was
rather limited. The British ordinance enacted in 1861 obliged colonies in Nigeria to
enforce all laws and statutes applicable in England as of January 1, 1863 (Alemika,
2009), which meant that Nigerians were British subjects. Also, under British colonial
law (Article 1 of the West African Order-in-Council of 1872), the Governor of the
Colony (Consul) was empowered to execute and enforce by fine, imprisonment or
banishment the observance of any agreement between the British Crown and Local
Chiefs. The Consul was given the power to make rules for peace, order and good
government of British subjects in his area. In fact, sentences of imprisonment for
upward of 12 months, including banishment and the death penalty imposed by the
court, had to be sanctioned by the Consul before being carried out (Asein, 2005;

Danbazau, 2007; Njoku, 2005). This thus suggests that during the British colonial rule
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in Nigeria, native royal institutions continued to be in charge of most of the
instruments of authority but were denied executive powers.

The first English-style court in Nigeria was established in the Olowogbowo
area in the Colony of Lagos in 1862 by the colonial rulers. Ten different courts were
established in the same year, with four devoted to criminal matters: one police court, a
commercial court, a higher criminal court and a slave court. The police court (later
replaced by the Supreme Court in the same year) was handled exclusively by the
police and settled all petty cases. The higher criminal court, chaired by a stipendiary
magistrate assisted by two British merchants as assessors, handled the more serious
cases, while the slave court (staffed exactly like the criminal court) heard cases relating
to slavery. The commercial court, managed exclusively by British merchants, handled
all cases of debts and breach of contract (Ahire, 1991; Onyeozili, 2005). These courts,
in effect, exercised jurisdiction and followed procedures similar to those exercised by
the courts in England (Onyeozili, 2005).

The 1862 court structure, proceedings and the laws enacted by the British
colonial legislative council in Nigeria were based on the laws, values and customs of
the English people (Alemika, 2009; Okonkwo and Naish, 1985; Onyeozili, 2005). The
principle motive behind the British colonial occupation of Nigeria was ‘aimed toward
fulfilling England’s economic needs, and thus the legal system imposed on the
Nigerian people emphasised maintenance of the ruling power’s property and interests’
(Alemika, 1988:199). Originally, the criminal codes introduced to the Protectorate of
Northern Nigeria in 1904 and extended to the whole country after the amalgamation of
Nigeria in 1916 were modelled on a code introduced in the state of Queensland,
Australia, in 1899 by Britain (Okonkwo and Naish, 1985; Onyeozili, 2005). Many
commentators contended that on independence in 1960, Nigerians changed very little
from the judicial system inherited from the British colonial administrators (Aduba and
Alemika, 2009; Ake, 1996; Alemika, 2009). Nigeria’s court structures and proceedings
are largely English models (Aduba and Alemika, 2009).

Components in the Nigerian Criminal Justice System
The established arrangement of the criminal justice components in Nigeria are the
Nigerian Police Force (NPF) and other law enforcement agencies such as the Civil
Defence, the State Secret Service, the Federal Road Safety Corps, the Custom and

Immigration Services, the Economic and Financial Crimes Commission (EFCC), the
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Independent Anti-Corruption Practices Commission (ICPC), the National Drug Law
Enforcement Agency, the National Agency for the Prohibition and Prevention of
Trafficking of Persons, the National Agency for Food, Drug Administration and
Control, and the Hisbah/Vigilante Board (recently established in most Northern
Nigerian states operating Sharia law). Of all these law enforcement agencies, studies
have shown that the NPF ranks top in contributing to prison population in Nigeria (Al,
2008a; Alemika, 2011; OSI and NOPRIN, 2010), and thus this study’s examination on
the role of Nigeria’s law enforcement agencies in relation to prison overcrowding will
focus on the NPF.

Other components in the Nigerian criminal justice system are the Ministry of
Justice and the Public Prosecution Department, the Courts, the Prisons and the Nigeria
Prisons Service (NPS), Borstal institutions, Remand homes and Approved schools, the
legal counsels including the Legal Aid Council, and the Human Rights Defenders
Commission. Nigeria uses a tripartite system of criminal law and justice. The criminal
code is based on English common law. The penal code is based on Sharia law in the 12
northern states and customary law is based on religion and traditions of the people in
the southern states (Alemika, 2009; Ocheme, 2006).

The Nigerian criminal justice system has been criticised not only because of the
system’s discrete structure but also because the activities of the system components are
poorly coordinated (Alemika, 2009). Thus, scholars have refuted the conventional
assumption that Nigeria’s criminal justice components are operating as a system
(Aduba and Alemika, 2009; Alemika, 2009). Alemika and Alemika (2005, cited in
Aduba and Alemika, 2009: 88) argue that:

The Nigerian criminal justice system cannot be properly
classified as a system. On the contrary it is more of an
assemblage of wuncoordinated institutions. Thus, the
various institutions of criminal justice in the country are
oriented towards the punishment of the offender and the
control of the citizens. Consequently, there is minimal
concern about the rights of the accused person at all levels
of the system from the legislative to the prisons.

Nevertheless, the focus should be on what the components do rather than looking at
how the components are organised. Supporting this position, Ashworth and Redmayne
(2010:17) contend that:

the inappropriateness of the term ‘system’ should not be
allowed to obscure the practical interdependence of

77



various agencies ... [as] many depend on each other for

their case load or for their information, and decisions

taken by one agency can impinge on those taken by others.
The current structure of the criminal justice system in Nigeria appears to be disjointed.
Even though the Nigerian Police Force and the Nigerian Prison Service are centralised,
funded and managed by the federal government, these agencies are not located under
one Ministry or agency. The NPS, for example, is positioned under the Ministry of
Interior, whereas the NPF is under the Police Service Commission and the Office of
the President.

The Nigerian Police Force

This section examines the operation, challenges and development of the Nigerian
Police Force in order to extend knowledge and understanding of prison overcrowding
in Nigeria. The first English-type police was established in 1861 when the British
Consul in Lagos was authorized by the British to form a Consular Guard with an initial
strength of 31 men; and before the end of the 19™ century several police forces run by
the British colonial rulers with both civil and military functions had emerged in
different parts of the colony and protectorates of Nigeria (Alemika, 2009).

The colonial Nigerian police forces were established to support the indirect rule
policy (Oyakhire, 2010). Studies have shown that the Nigerian colonial states were
equipped with powerful paramilitary apparatus - the police, courts and prisons that
enabled the British colonial rulers to exercise dominion over the indigenous population
in the colony (Agozino 2005; Alavi, 1972; Onage, 1993; Onyeozili, 2005; Tamuno,
1970). Colonial Nigerian police forces were mainly created to protect the property and
well-being of the colonizers against any form of opposition to their claim to power
(Onoge, 1993). Onoge (1993:178) describes how the colonial Nigerian police were
used:

Through armed mobile patrols, raids, arrests and
detention, the raiding of labour camps and the violent
suppression of strikes, the police ensured the creation,
supply and discipline of the proletarian labour force
required by colonial capitalism.
Supporting Onge’s claim, Odinkalu (2005:38) commented that the ‘main role of
colonial Nigerian police units was to put down organised expressions of ‘native’

discontent; the first recorded such incident being the Epe uprising of 1863°.
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In addition, many commentators share the view that the colonial Nigerian
police forces were primarily established to make those who were colonised (i.e. native
Nigerians) amenable to colonial exploitation and administration (Agozino, 2005;
Alemika, 2009; Onyeozili, 2005; Onyakhire, 2010). Thus, the colonial Nigerian police
played a leading role in the consolidation of the colonial state.

Principal actors in the colonial Nigerian police were the native authorities and
the royal institutions. Traditional institutions played a vital role in the administration of
the state and the colonial Nigerian police force in particular. Recruitment into the
colonial Nigerian police force required no specific educational standard. The only
requirement was ‘physical fitness, and recruitment was largely based on the Emirs,
Oba or chiefs’ patronage’ (Onyeozili, 2005:38). In some cases, ‘native chiefs were
given uniforms and asked to appoint whoever they wanted” (Vaaseh and Ehimore,
2011:218). Colonial Nigerian policemen were seen as the symbols of authority, and
thus the colonial police force became a coveted job, which in turn made both
appointments and police operation, to some extent, corrupted (Vaaseh and Ehimore,
2011). Many colonial Nigerian policemen considered the police uniform a ‘license to
loot’ (Killingray, 1986:423). Colonial Nigerian policemen took advanta