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ABSTRACT

This thesis reports an exploratory ethnographic study into the daily lived experiences
of residents charged or convicted of sexual offences and staff within a single
Probation Approved Premises (hostel). The experiences and practice of residents and
staff in the hostel are set in the context of work undertaken with sex offenders in the
community. The study drew upon Foucauldian concepts of power relationships,

Goffman’s focus on daily ‘mundane’ interactions and Sykes and Matza’s techniques

of neutralisations. In this analysis, practice in the community (such as the sex offender

register, housing policy, supervision and the hostel) is regarded as part of wider

control mechanisms as envisaged by Foucault.

The findings are based on participant observation and interviews with hostel staff and

residents conducted over two years, coupled with observation of twelve Multi-Agency
Risk Assessment Committees (MARAC; over a one year period). In total,

observations were conducted in the hostel on 85 occasions; the long time period being

utilised to ensure observation of a range of sex offenders from entrance to the hostel to
the point of returning to accommodation in the community. In-depth interviews were

conducted with 24 residents in the hostel and 17 members of staff, In conjunction,

conversations with residents and staff are reported as part of the participant
observation work.

The main findings are organised into three chapters: Hostel Practice, Hostel Life and
The Hostel in Context. Within these, findings are discussed relating to: staff attitudes
towards work in the hostel and with sex offenders; residents’ attitudes towards aspects
of hostel life such as the warning system, rules and moving out of the hostel; the use
of space within the hostel; work towards reintegration; group structures and
interaction; how residents represent themselves in the hostel, particularly relating to

demal; and, finally, how hostel work is sited within a multi-agency structure.

The findings are applicable to a wider debate regarding institutions and institutional
life, but specifically contribute to knowledge about work with sex offenders, feeding
Into practice and policy. Alongside this, the methodology and fieldwork techniques

contribute to academic and research discussions regarding ethno graphic work, practice

of conducting such fieldwork and the potential implications for the data collected.
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PART ONE:

SEX OFFENDING AND THE CONTEXT OF CONTROL

Chapter 1: INTRODUCTION AND AIMS OF THE STUDY

This is a report of a study into the experiences, attitudes and interactions between
convicted or charged sexual offenders, other offenders, probation officers and
residential staff within a Probation Approved Premises, henceforth referred to as
hostel'. The main focus was the mechanisms used to control and manage sex
offenders in hostels and how individuals respond to these pressures. Of primary
concern was the role of the hostel as an initial site of accommodation and
management of medium and high risk sex offenders, as well as for other

oftenders. This study included a consideration of the decisions taken in Multi-

Agency Public Protection Panels (MAPPP) to support, manage and monitor high

risk ottenders on release from prison.

This study was exploratory in that through the methods employed (see Part two
chapter 6) the daily lived experiences of those people both residing and working
In the case hostel were uncovered and considered. Few recent studies have
looked beyond the dichotomy between policy and practice, giving consideration

to aspects of hostel or probation practice that are not covered in statute, Home

Office/National Probation Directorate guidance or media campaigns (cf
Silverman and Wilson, 2002; Wincup, 2003; Hudson, 2005; Schwaebe, 20035); 1t
1s those aspects that this study addresses, namely, the way in which residents and
staff in the case hostel interact with each other and how this may affect hostel
practice. Therefore, the findings were not intended to directly result in the
development of strategies to manage risks posed by sex offenders, nor to

comment on the efficacy of the through-care® system. Instead, the primary

objective was to explore the hitherto rarely studied life within a hostel (Wincup,

1 Probation Approved Premises is the official title of probation hostels used for both

charged offenders on bail and convicted offenders on licence. They are referred to as hostels in
this thesis for both ease of readability and because ‘hostel’ is their common name for both
criminal justice staff and offenders.

2 The through-care system refers to the criminal justice system through which offenders

traverse. This begins at the police station, moves through the courts, prison, probation and into
the community.
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2003) in order to gain a better understanding of the practice and operation of

hostels and the response of those people within.

The utilisation of a probation hostel as a case study stems from the use of such
premises as primary sites of control and accommodation for high risk sex
offenders awaiting trial (if their home address 1s unsuitable) or on release from
prison, yet these institutions have been a relatively neglected area of

criminological research (Wincup, 2003). Hostels as a short-term measure may

have considerable advantages over other options (such as release to less secure,
charitable or private hostels, or into the community) as sex offenders can be
subject to a degree of supervision, be ordered to attend treatment programmes
that can be administered through the hostel, and hostel staff can liaise with other
criminal justice agencies (Scottish Executive, 2003). However, many hostels are

reluctant to admit high-risk sex offenders as they can pose a risk to themselves,

other offenders, staff and the local community. Additionally, there are concerns
about accommodating a number of sex offenders in one place, due to the
possibility of networking or creating ‘rings’ (Scottish Executive, 2003). Despite
this, conversely, there are also concerns regarding accommodating sex offenders

in hostels designed to house a variety of offenders, such as the case hostel. Mixed

hostels may be inappropriate for providing offence related treatments (Wincup,

2003), and other residents in the hostel may take action against sex offenders in

an endeavour to express their disapproval or abhorrence of sex offending and

being housed with sex oftenders (Scottish Executive, 2003). In response to these
1ssues Exercising Constant Vigilance, a HM Inspectorate of Probation (1998)

thematic inspection into the supervision arrangements for sex offenders,
concluded that:

There was convincing evidence that approved hostels were
better equipped to manage the risks posed by sex offenders in
the community than other community-based arrangements.
Those hostels inspected who were accommodating sex
offenders demonstrated an ability to provide a constructive,
supportive and restrictive regime as part of an enhanced level of
supervision.

(HM Inspectorate of Probation, 1998: 72).



These issues are of central importance to the study, but are sited within a
consideration of micro-level interactions within the hostel so that the focus of the

study is on the inner workings of the hostel in relation to sex offenders, rather

than the appropriateness of hostels for the management of sex offenders.

The aim of the study was first and foremost to explore the daily lived experiences
of sex offenders in a hostel. As the study evolved through further reading of the
issues, study design development with the hostel management and initial
observations in the hostel, additional aims emerged. The resulting aims of the

study were to explore:

1. The daily lived experiences of sex offenders in the case study hostel,

including how sex offenders interact with other people either working or

residing in the hostel.

2. The attitudes of sex offenders in the hostel towards the role of the hostel
and, more specifically, offence-based work and life-skills support.

3. How staff interacted with sex offenders and their attitudes towards

working with sex offenders.

4. How multi-agency work in respect to the management of sex offenders in

the hostel was undertaken as evidenced in MAPPP meetings.

1.1 Structure of the Thesis

The thesis is organised into three main parts. Part One is the introduction and
background to the study. Firstly, it includes this chapter (chapter 1) introducing
the aims and nature of the study. Chapter 2 introduces the issues surrounding sex

offenders, thereby setting the context for the study. Chapter 3 discusses strategies

of control to manage sex otfenders in the community. This chapter considers
issues such as supervision work, the sex offender register, accommodation in the
community, and shaming practices (in respect to disclosure, notification and
circles of support). Chapter 4 discusses the work and nature of hostels as a type
of institution. Chapter 5 follows on from chapter 4, discussing techniques to
resist the power of the institution. To understand the experiences of residents
within hostels and how they may conform to or resist the strategies of control

discussed in chapter 4 and in respect to hostels, the corpus of Foucault’s,

Goffman’s, and Sykes and Matza’s work are explored in both chapters 4 and 5.
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Part Two focuses on the case study starting with chapter 6, the methodology.

This chapter discusses and outlines the approach undertaken within the study,
including the method, ethical issues, data collection, data analysis and initial
demographic information about the respondents. A separate description of the
case hostel is given. Throughout the following chapters in Part Two, the findings
are internally discussed; that is they are discussed in respect to other findings.
Reference is drawn to the literature where appropriate for a clear and deeper
understanding of the issues; this is mainly 1n respect to the theories discussed in
Part One chapters 4 and 5. The findings in Part Two are separated into three main
chapters (7, 8 and 9). Within these I refer to all residents, although the focus was

on sex offenders. Firstly, chapter 7: Hostel Practice discusses findings relating to

the formal life of the hostel: respondents’ understanding of the purpose of the
hostel, respondents’ thoughts about the rules of the hostel and about the

reintegration of residents. Secondly, chapter 8: Hostel Life discusses the informal

or under-life of the hostel: staff attitudes towards their role and residents, the

territorial use of hostel space, grouping by residents and staff within the hostel,

and how residents construct and represent themselves within the hostel (this

latter 1ssue draws heavily upon the theory of techniques of neutralisation).
Thirdly, chapter 9: Hostel in Context discusses the operation and role of the
MAPPA, known as Multi-Agency Risk Assessment Committee (MARAC) in the
case hostel. Part Two is the largest section of the thesis, therefore, a summary of

the findings 1s given at the end of each chapter so the reader may re-familiarize

themselves with the most pertinent issues that emerged.

Part Three 1s the final section of the thesis, it draws together the findings and
background to gain a wider understanding of the relevance of the findings to the
hostel and work with sex offenders. A reflective account of undertaking the
fieldwork 1s also included in this section, with implications for research given.

This part considers 1ssues relating to accessing the hostel and residents, rapport,

and exiting the site. Lastly, within this part are some conclusions and

implications drawn from the research.



Chapter 2: THE SEX OFFENDER PANIC

This study was undertaken in a public climate that was, and remains, hostile to

the humane consideration of sex offenders (¢.f Daily Mail, 2007; Hill, 2007).

The literature surrounding sex offending, sex offenders and their victims has
exploded in the years since the passing of the Sex Offenders Act 1997 (Thomas,
2000) and has been given greater impetus by the Criminal Justice Act 1998,
Criminal Justice and Court Sentences Act 2000 and Sex Offences Act 2003.
These developments reflect the rise in public and media attention around this
minority of offenders; attention which is, at least 1n part, caused by the public’s
fear of dangerous offenders such as Roy Whiting and Ian Huntley: the killers of
Sarah Payne, and Jessica Chapman and Holly Wells. This preoccupation with sex
offending has given rise to the belief that sex offenders are somehow different

from other offenders; deserving of separate consideration, management and

treatment (Hudson, 2005; Nash, 2006; Thomas, 2000).

This public attention is evidence of a moral panic surrounding sex offenders (as

the folk devil) and especially their release into the community (Greer, 2003;

Nash, 2006). Moral panics are defined in Stan Cohen’s work (1972) in which he

describes a moral panic as the process through which an issue is amplified so that
it is portrayed as a wide-spread and general worry for members of the public

within which social groups or individuals become identified as dangerous (these

are the folk devils). The role of the media is emphasised in Cohen’s work. The
media serves to exaggerate, publicise and promote the panic through their

selection of crime news to report (Nash, 2005). This selection is based upon

news values which prioritise sensational, dramatic cases featuring children,
violence and a warning factor to the reader (they may be didactic) (Greer, 2003).
The use of these values results in the media over-representing stranger related
cases and exceptionally violent or severe cases (Meloy, 2006), giving the

impression that sex crime predominantly features child victims, or vulnerable

adult victims, that sex crime is normally, if not almost always, associated with
extreme violence and that offenders are unknown to the victim or their family
(although perhaps known to the police) (Greer, 2003). Sex oftenders are regarded
as ‘sexual pariahs or predators’ (Nash, 2006:4) with no or little regard for

individual differences. Additionally, cases are more likely to receive intense



media attention if the victims are murdered, white, young females, middle or
upper class and the offender is unknown to the family (Meloy, 2006). This gives
a false understanding of sex offending and results in legislation and policy

focussing on a small minority of sex offenders, although applying to all.

The published material reflects public concern, with the majority of press reports
dealing with child sex offenders (paedophiles), and serial sex offenders. The
media, in a strive for sensationalist, headline-grabbing stories, continually
highlight extreme and unusual cases and portray them as the norm. The younger
the victim; the more serious the offence; the more worrying the statistic, the more

press space 1s afforded to the story. This is illustrated in cases that were reported
by Reuters Press in 2002 entitled ‘Week-Old Baby Girl Raped in South Africa’
(Reuters Press, 2002) and the New York Times’ (Vachss, 1994) ‘How Many

Dead Children Are Needed to End the Rhetoric?’ One of the more horrific cases
to make 1ts way into the news was a report of the internet picture found by

detectives portraying a man eating a dismembered baby (Laurence, 2001). This

focus of the media, whilst mirroring public concerns, also serves to fuel the fear

and heighten tensions surrounding the issue (Nash, 2006). It is in this strained

social atmosphere that the police and probation services have to operate and

work to safely integrate released sex offenders into the community.

Much of the literature available, both media and academic, tends to consider the
issue of sex offenders from an individual pathological treatment perspective, be it
in the community, prisons or secure hospitals, whilst also trying to rationalize sex
offending and paedophilia in particular, for example Quinsey (1998) and
Connelley and Williamson (2000). The forms of treatment covered are not
restricted to one discipline and can be medical, psychological, psychobiological
and/or sociological. This focus on a clinical perspective, for example Howells

and Hollin (1989), may have resulted in the popular view that sex offenders

(especially those who have committed serious crimes) are mentally ill in some
way 1n order for them to offend sexually at all. Many works concerned with the
treatment of offenders tend to focus on child sexual abusers, ignoring those who

target adults (group treatment programmes in prison and the community

comprise of both offenders against children and adults although the offender



must be an adult). This suggests that more research may be useful within this
area to discover whether child sexual abuser programmes are suitable for the

treatment of adult sexual abusers, and the effect that such treatments have.

Coupled with this pathological view of sex offenders is the concept that if the
offender is not mentally ill, they are ‘socially ill’; that is they have been
inadequately socialised as children. This perspective may be linked with the

attempt to create a typology of offenders, for example, Craissati et al. (2002).
The sum of this work is the discovery that (as Erooga [2002] points out) sex

offenders are a most heterogeneous group of offenders that share similar levels or
variations of intelligence, age, ethnicity, education and status for example, as the
general population. There are some outstanding features of the sex offending
population, however, most notably that they are more likely to have been a
victim of childhood abuse themselves. A well known theory is that of the vicious
cycle of abuse (that sexual offenders were often abused as children themselves)
(Nash, 2006). Estimated rates for this vary, although it is notable that no study

suggests that it is the sole causal factor, nor that every abuser has been abused or

that every abused child will become an abuser. Nash (2006) reports a range of
studies including Friedrich and Luecke (1998), Johnsson (1988) and Drach et al.
(2001) which variously report the level of sexually aggressive children who have

experienced sexual abuse themselves as between 100% to no significant
relationship detected. Another common feature of sexual offenders is a history of
relationship difficulties, especially in relation to isolation, an inability to
empathise, passivity and lack of self-confidence; characteristics which often
result in the offender being branded a ‘loner’ (Erooga, 2002). However, again,
these characteristics are often to be found in people who have either no criminal
record, or a record for non-sexual offences. It remains that sex offenders are an
heterogeneous sample of the general population, associated only through a wide-
range of actions that are labelled ‘sexually criminal’. Typologies and

rationalizations of the oftender as ‘mad or bad’ therefore present an inaccurate

picture of sex oftending and the measures that need to be introduced in order to

combat re-offending.



The most important piece of legislation specifically addressing sex offenders is

the Sex Offenders Act 1997. Heralding the formalisation of a register of sex
offenders, the Act endeavoured to ‘facilitate the identification, enumeration, and
targeting of high-risk populations and individuals in order to warrant their better
management’ (Stenson and Fraser, 2003: 1). Those offenders who are included
on the register are clearly listed in Part One of the Sex Offenders Act (see
Appendices 1 and 2) and have all been convicted of a sexual offence since
September 1997. The sex offenders’ register is the single most important, and
controversial, aspect of the Sex Offenders Act. However, the maintenance of a
‘list’ of offenders, separate and distinct to that kept on the Police National

Computer 1s both illusory, reactive and subject to challenges under Human
Rights law (see Part One chapter 5.3).

Criticisms of the Sex Offenders Act include the knee-jerk manner in which it was

hurried through parliament. It was passed just weeks before the 1997 General

Election causing one (former Tory) MP to comment that ‘there is no reason for

this Bill. No reason at all. It is simply a piece of electioneering.’ (The Times,

24th January 1997 in Silverman and Wilson, 2002: 23). However, the Bill did
have a longer background than the weeks that it apparently took to be passed. It

was introduced by the British Association of Social Workers in 1988, who
proposed the register of sex offenders; indeed by the time the Act was passed

some police authorities were already maintaining their own, informal, versions
(Silverman and Wilson, 2002).

Measures under the Sex Offender Act were superseded by the Sexual Offences
Act 2003, which did not change the substance of the previous Act, but tightened

the requirements for sex offenders and redefined the list of registrable offences.

The Sexual Otfences Act does not operate in isolation; it is supported by the

Crime (Sentences) Act 1997, Crime and Disorder Act 1998, Courts (Sentencing)

Act 2000, and various other Acts and orders. With relevant case law these will be
outlined in order to understand the framework in which sex offenders are

managed in the community on release from prison (see Part One chapter D.3).



2.1 Definitions
Despite the vast amount of column inches, air time, policy development and

academic endeavour devoted to the sex offender question, there is a general

failure to define central terms used in respect to sex offending. An abstract
definition, divorced from legal definitions, has yet to be agreed (Thomas, 2000),
and it has been notoriously difficult to reach a consensus on a range of terms
associated with the discourse on sex offending: who is a ‘child’; what is ‘child
abuse’: ‘consent’; ‘risk’; ‘harm’; ‘seriousness’; ‘dangerousness’; or ‘sexual
offence’ (Askwith and Flaxington, 2003). The most common solution to some of
these questions is to follow the list of registrable offences set out in the Sex
Offenders Act 1997 or the more recent Sexual Offences Act 2003. This means
that a ‘sexual offence’ is one enshrined in Part 1 of the 1997 Act or Schedule 3 of
the 2003 Act, and a ‘sexual offender’ is one who commits one of the listed acts
(see Appendices 1 and 2). This is the working definition adopted in this study as

it coincides with the definition used by Probation Officers and residents’

classification in hostels.

Other terms such as ‘risk’, ‘dangerousness’ and ‘seriousness’ have been given
different values by different organisations and assessment instruments, leading to
some confusion about the exclusiveness of the categories (Askwith and
Flaxington, 2003; Nash 2006). More specific terms such as paedophilia are even
harder to define. Paedophilia and other —philias such as necrophilia, paraphilia
and copraphilia are medical terms that have only recently come into general
usage and are still largely misunderstood. The Oxford English Dictionary (2004)

defines Paedophilia as ‘an abnormal, esp. sexual, love of children.” This

definition still leaves much confusion as it is rather vague and does not explain

what is meant by ‘abnormal [...] love of children.” Paedophilia is commonly
used to describe anyone who has sexually offended against children; however,
one offence does not necessarily make you a paedophile in the medical sense.
The basic understanding is that paedophilia implies a sexual preference for
children, normally prepubescent children (Brierley et al., 2000). The problem
remains that this then leads to a discussion as to who is a child? When is a person

no longer a child? Is it possible to arbitrarily place a line under an age when

someone becomes an adult and therefore able to consent to sexual activity?



Even if the above definitions are clarified the shifting nature of crime itself

presents more problems. The social constructionist view of crime has filled

many volumes already but still deserves recognition in regards to sexual
offences. One of the most famous examples of how behaviour can become
criminal or non-criminal almost overnight i1s the one-time offence of
homosexuality, now homosexuality is an accepted part of diverse society.
Conversely, once accepted or unknown behaviours are now labelled criminal,
such as stalking and rape within marriage, incest was not illegal until 1908
(Silverman and Wilson, 2002). How crime is defined and understood has a

bearing on how society views and treats (in the non-medical sense) its criminals.

These debates on the character, nature and terminology surrounding sex
oftenders, although worthy of the pages, are not further considered here, as the
root cause of sexual deviancy or criminality is not germane to the study, nor is

the elusive endeavour to predict criminally sexual tendencies from personality
traits or social background. Instead the work of criminal justice and related

agencics 1n managing registrable sex offenders on release from prison, including

those residing in probation hostels, is considered.
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Chapter 3: STRATEGIES OF CONTROL

The following section discusses research undertaken into strategies to control sex

offenders in the community. These strategies are mechanisms to force or coerce

sex offenders into conforming to social values, norms and laws. Thus, the
chapter considers issues such as the sex offender register, accommodation,
community notification and disclosure; although these were not the primary
concerns of the hostel. Rather than regard the issues discussed here as
specifically relating to the findings discussed in chapter two, they are intended to
provide the backdrop to hostel work; the hostel being part of the more general
control strategies regarding sex offenders being released in to the community:.
Therefore, this wider consideration of the literature places the hostel and the

observed findings into a social and legal context. Firstly, however, the nature of

control 1n society is explored.

3.1 A Disciplined Society

The manner of bonds that bind individuals to society have been understood in
many diverse ways. One of the most discussed includes the philosophical social
contract first introduced through writers of political philosophy and the
Enlightenment (¢f Hobbes, Locke and Rousseau (Quinton, 1967). This concept
assumes some choice on the part of individuals to relinquish their freedoms to
the state (or government) in order that their rights (natural or legal) are protected.
The underlying concept of human nature is thus that people will conflict with one
another: in order to organise society and maintain that social order a structure
(for example the state) needs controlling power. The notion of the social contract
lends legitimacy to that power. Michel Foucault also conceived of society as
being structured through power relationships, but these were micro-relationships
between individuals rather than simply between the state and the people. He was
interested in re-working the history of society through describing these
relationships and how they were used by organisations and individuals (Foucault,
1977). Foucault’s notion of society is particularly enlightening in respect to the
consideration of sex offenders as he was interested in the techniques and use of

power throughout the community and in institutions.
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Foucault perceived society as being organised and structured through the
exercise of power (what has been referred to as control). Shearing and Stenning
(1996) endeavour to describe the nature of this power as trying to train or instruct
and is dispersed through micro-relations that constitute society, with each
individual being ‘as a node in a network’ of power (Cousins and Hussain, 1984:
185). It does not exert pressure on these relations from the outside, but from
within; power is the relationship by which society is ordered; connecting
individuals into the larger social structure (Cousins and Hussain, 1984). By
visualising social relations in this manner, Foucault managed to inter-relate
macro and micro structures (Layder, 1994) whilst also describing a system of
society that was both organised and functional. It is then possible to understand
Foucault’s concept of power which, unlike traditional beliefs’, was something

decentralised and separate from individuals, institutions or bodies that exercised
it; something that could not be possessed and had no loci (Hacking, 1986;
Foucault, 1977). Power is not, therefore, simply wielded by the powerful to

oppress the oppressed. It is part of a social system in which the rulers rule the
ruled without fully knowing how; but in which the ruled also play their part
(Hacking, 1986). Importantly, power is at its most effective at the extremities of
society where it is involved in ‘innumerable points of confrontation ... [and]...1s
not acquired once and for all.” (Foucault, 1977: 27). Foucault was mostly
concerned with understanding the mechanisms and strategies of power and how

these were played out at the micro-level of daily, individual interactions.

In Discipline and Punish (1977) Foucault describes three major systems of
power through which society has evolved rather than progressed. Progression
implies a move towards a better system, but Foucault describes the move from
one system to another in terms of efficiency and nature within a changing society
(although power discourses also shape society). The difference in the systems

stem primarily from the techniques in which power is exercised: he describes this

change in relation to punishment:

3 : .
For example, Marxist concepts that regard power as a negative phenomenon that

represses and oppresses in the interests of the ruling classes (Armstrong, 1994). Foucault rejected

the notion that power is used by one class or group against others — his explanation of power is
more universal and fluid.
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1. Monarchical or sovereign power: punishment is visible displays of the
power employed by the monarch (or equivalent figure), with the subject
being seen to submit to the exercise of this power (Dreyfuss and Rabinov,
1982).

2. " Contractual: punishment should not be inhumane and is part of the notion
of a social contract between ruler/state and the people (Driver, 1994).

3. Carceral: punishment is a visible form of the disciplinary power that
structures wider social relationships. It is this system of power that orders

modern society (Driver, 1994).

Carceral refers to the nature of society. Foucault saw the techniques or strategies
of power that could be observed within the prison setting also acting upon

individuals outside of the prison walls, using the same methods (Hoy, 1986).

Therefore the concrete distinctions between freedom and imprisonment are

broken down into a continuum of which the prison is only one form (Hudson,
1993). Within the prison the exercise of power is legitimised and concentrated
upon the resident subjects (Hacking, 1986); the mechanisms maybe more subtle
or less visible in the wider society, but are nonetheless effective. Power,
therefore, breaks free of the arbitrary boundaries built up around the prison: the

primary site of social control and condemnation.

Disciplinary power (as Foucault calls this form of power) played out through the

carceral society is related to the idea of conforming individuals or collections of
individuals to a set of social values or norms. This form of power, therefore, 1s

utilitarian in that it serves a specific function; that of producing obedience and

productivity in the subjects it acts upon (Foucault, 1977):

The function of discipline is to create useful subjects, men and
women who conform to a standard, who are certifiably sane or

healthy or docile or competent, not free agents...
(Walzer, 1986: 59)

In all, the aim of the disciplinary power is to enhance the utility of
individuals, and turn them into obedient subjects.
(Cousins and Hussain, 1984: 188)
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However, Foucault acknowledged that the creation of socially docile and

productive subjects is not the automatic consequence of the exercise of

disciplinary power; he drew a distinction between a disciplinary and disciplined

society (Cousins and Hussain, 1934).

The Foucauldian depiction of society has led critics’ to distrust Foucault as
describing a society in which individuals are caught up in a net of increasing
domination, surveillance and oppression. However, Foucault consistently
dismissed this view of power — claiming that power is negative, positive and
neutral: forming everyday relationships, be they oppressive or empowering
(McGowen, 1994). For Foucault disciplinary power is not about dominating but
bringing individuals in line with each other to form a coherent, productive and
inter-related social structure (Foucault, 1977). He envisaged that power

manipulated behaviour and attitudes so that pecople subject to the power

conformed to concepts of normality:

[ am thinking rather of its capillary form of existence, the point

where power reaches into the very grain of individuals, touches
their bodies and inserts itself into their actions and attitudes, their

discourses, learning processes and everyday lives.
(Foucault, 1980a: 39)

Walzer (1986) also crticises Foucault for underestimating the difference
between being in prison and being ‘free’ in society, even a carceral society.
However, Foucault does not equate social life with prison life; but as an
extension. Foucault regards the carceral society as involving the same techniques
of power, although not as overtly or in such concentrated form. Society is the site
of power, whilst the prison is an internal mechanism of distilled and purified
disciplinary power; the inmates judged in need of greater enforced conformity to
general social values, norms and practices. In society the techniques of

disciplinary power may need to be modified to take into account the subjects’

greater levels of autonomy.

The practice of criminal justice agencies working with sex offenders in the

community can be understood and explored in respect to Foucault’s concept of a

Such as McGowen (1994), Taylor (1986) and Walzer (1986).
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disciplinary society. The following section considers the work of these agencies

to exert disciplinary power over sex offenders through mechanisms that can be
described as carceral. These mechanisms are considered in respect to agencies’
statutory obligations and the effect that they have on sex offenders in practice.
Unfortunately, whilst Foucault describes the nature of power as a social

relationship, he does not describe the manner in which it is exercised by

individuals (Driver, 1994); the strategies used by police, probation and other

agencies evidences formalised power relationships.

3.2 Exercising Discipline

This section considers those aspects of control practiced by probation and police.
This work can be understood as the primary conforming mechanisms
(disciplinary power) acting on sex offenders in the community. Thus, the theory
of disciplinary power and the carceral net is here exemplified through the

practice of police and probation services with sex offenders. The work of
probation and practice, however, does not simply act to ensure sex offenders

conform to social values and norms; it acts to appease the public for whom the

predatory paedophile has become a moral panic. Therefore, the work of agencies
in the community must serve at least two purposes: a practical function to

prevent sex oftenders re-offending through disciplinary power, and a rhetorical

function to address public concems.

The exercise of disciplinary power through the probation structure has had a
number of stated and implicit functions through the history of the probation

service, and the work of probation has been justified in respect to these functions.
It is important to note that the conscious exercise of power through structures

(such as the probation service), established to refine and target this power on a

number of individuals, must be justified; it must have a stated purpose that
legitimises this exercise of power. The changing role and purpose of the
probation service in respect to after-care’ is here set out in a linear timeframe
format in order to give context to the consideration of the work undertaken
specifically with sex offenders in the community and this study as a whole.

While this history explores the role of probation in terms of the exercise of

’ After-care refers to that part of the criminal system dealing with offenders after

punishment, usually imprisonment.
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disciplinary power and the justification of this exercise of power, it will also

enable a greater understanding of the work of hostel staff and how the

observations undertaken in the case hostel relate to wider probation work.

3.2.1 The Role of Probation: Social Worker or Custodian?

The probation service has its origins in the last years of the nineteenth century,
within the London Police courts of Southwark. However, the movement that led
to this point was established ninety years earlier with the creation of the
Philanthropic Society in London which opened residential homes to train and
accommodate homeless children in industry, eventually leading to the rise of
reform schools (Rainer, 2003). In 1876 a printer, Frederick Rainer, who
volunteered with the related Church of England Temperance Society, wrote in
concern about the lack of practical help in police courts. The Temperance
Society responded by appointing a ‘missionary’ to Southwark police court

(Rainer, 2003). This experiment proved so successful that over the next 20 years
eight more missionaries were appointed, and homes and shelters were opened to

provide vocational training and accommodation (Weston, 1987). In 1907 these
missionaries were given recognition through the Probation of Offenders Act:
called ‘officers of the court’ they were soon to become probation officers
(Weston, 1987; Rainer, 2003). The function of the original probation officers was
to assist and provide aid to the offender; the Act outlined their role as being on
hand to advise, assist and befriend (Hill, 1993); a position that was emphasised
through the Departmental Committee on the Social Services® in the Courts of
Summary Jurisdiction’s remit which covered the emergent probation service.
Despite which, after the report of this committee in 1936, the Home Office
assumed control of the service under the newly established Probation Division,
Inspectorate and Probation Training Board (Weston, 1987). This re-organisation
of the strategic control of the probation service would eventually lead to the

ongoing debate of punishment versus welfare, society versus the individual, or

the probation officer as social worker or custodian (Hill, 1993).

Author’s emphasis
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The role of the probation officer was not officially defined until the Morison
Report’ published in 1962. Within this document no major structural changes

were recommended, however it stated that probation officers were:

...a professional caseworker, employing, in a specialised field, skill
which he holds in common with other social workers.

(Morison Report, 1962 in Haxby, 1978: 16)

The association between probation officers and social care work is clearly linked
within this statement and in 1963 the Advisory Council on the Treatment of
Offenders produced a report on The Organisation of After-Care which
recommended probation’s expansion into after-care services. This resulted in the
Probation Division developing into the Probation and After-Care Department,
although separate sections were maintained within this umbrella department for
probation and after-care (Haxby, 1978). This position was reinforced within the

year when probation took over the role of the National Association of Discharged
Prisoners Aids Societies; an organisation of voluntary agencies and charities
(Raynor, Smith and Vanstone, 1994). At this time the National Association of
Probation Officers (NAPO) joined seven other agencies to create the Standing
Conference of Organisations of Social Workers, although NAPO withdrew from

this organisation four years later when they opted to leave rather than amalgamate
with the other agencies®, fearing that their independence would be jeopardised
(Haxby, 1978). Interestingly, however, at this time, through the Criminal Justice

Act 1967, probation undertook the supervision of offenders who were released on

parole. Once again probation combined an individual care approach with a

Criminal Justice Agency role, highlighting the troubled relationship between
probation and social work.

Hill (1993) suggests that the earlier emphasis on social care work was due to

optimism within the criminal justice system generally. Since this time crime rates

have risen, giving way to a more pessimistic mood which puts crime and order
squarely within the political agenda. He asserts that the 5% annual rise of

offenders within prisons led to greater demands upon all areas of the system:

7 The Morison Report resulted from a Departmental Committee on the Probation Service

which was appointed in 1959. This report aimed to (a) look into all aspects of the probation
semce and (b) into the approved hostel system (Morison, 1962).

An amalgamation which became the British Association of Social Workers.
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especially so on the probation service which was ill-prepared to cope with this
demand upon their resources. These pressures resulted in probation officers

fearing that their role would be little different to community based prison guards
(Hill, 1993).

The role of political interests is observable over the following years, particularly
in the White Paper of 1965 which preceded the Criminal Justice Act of 1967. The
White Paper was couched in terms of rehabilitation whilst the later Manhatten

Report published in 1966 emphasised the greater need for security (Hill, 1993).
Notably the Manhatten Report was written in the aftermath of the infamous Blake
escape . This vacillation led to the probation service becoming confused as to
their role. However, in 1970 the Advisory Council on the Penal System issued a
report Non-custodial and Semi-custodial Penalties which increased the work of

probation by pointing to the use of the service as a basis for alternative

punishments to custody (Home Office, 1972).

The position of probation as a social work or punishment agency was further

considered in 1971. In this year the Home Office was forced'® to consider
whether the probation service should be merged with Local Authorities’ Social
Services Departments or become a national service under the Home Office; the
Home Oftice preferred the later option (Haxby, 1978). This decision could be
interpreted as another rejection of the welfare role in favour of a move towards a
more punitive function, especially as the following years saw many additions to

the remit of the service, including community service orders, the management of

hostels and day training centres, and provision of supervision to suspended
sentences (Haxby, 1978).

Despite these political and legislative changes and additions within the probation

service, emphasis was still on rehabilitation and reform, and this continued

through the 1980s (Raynor, Smith and Vanstone, 1994). However, in 1984 the

Home Office issued its first Statement of National Objectives and Priorities.

? In 1961 George Blake, an M16 agent, was convicted of spying for the Soviet Union

against Britain during the Cold War. He was sentenced to 42 years. In 1966 he escaped from
Wormwood Scrubs and into Russia. Although it is unknown how he escaped it is claimed that he
gad help from two CND activists (Randle and Pottle, 1989).

Through the 1971 Courts Act which established the national Crown Court system.
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Through this statement the Home Office indicated the need for all Criminal

Justice Agencies, including probation, to work closely together (Weston, 1987).

Also within the statement was a reiteration of the importance ot the development

of alternatives to custody:

...the first priority must be to ensure that whenever possible,
offenders can be dealt with by non-custodial measures and that

standards of supervision are set and maintained at the level required
for this purpose.

(Home Office, Statement of National Objectives and Priorities 1984
in Raynor, 1988: 2-3)

Importantly this quotation illustrates the use of supervision in conjunction with
alternatives to punishment; with the express purpose being ‘non-custodial
measures’. This is an important distinction to make as supervision is often argued
under public protection rhetoric'!. However, the statement also highlights the
need for probation officers to draw on their social work skills in order to look at

the wider social context of the offender and the offence (Weston, 1987), as well
as the importance of supervising offenders in the community (Raynor, Smith and

Vanstone, 1994); therefore, continuing to give mixed messages to probation.

This dichotomous debate raged on and in 1988 the Home Office issued a Green
Paper that emphasised the role of probation in offender reintegration rather than
punishment (Raynor, Smith and Vanstone, 1994). However, in 1991 the Criminal
Justice Act ensured that the probation service came further into the criminal
justice system by creating a more cohesive structure for the system rather than a
collection of related agencies. The Act also encouraged the monitoring of
probation in terms of outcome measures that focussed on a reduction of re-
offending (Hill, 1993). Probation officers criticised this Act on the basis that
punishment was regarded as the standard response to an offence; calling out for
more constructive responses (Raynor, Smith and Vanstone, 1994). This illustrates

the desire of probation officers’ to maintain their welfare role within the justice

system.

R R ———

' See subsequent comment on legal challenges, Part one chapter 5.3.
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More recently there has been a continuing dialogue around the structure and

future of the probation service, which, Statham (1999) argues, stemmed from the
1084 Statement of National Objectives and Priorities. This debate has caused the
service to become uncertain about what the future may hold. The crisis is one of
identity, with social work traditions being criticised and eroded since the 1980s as
it was recognised that these traditions could result in the labelling of offenders,
therefore, increasing, rather than decreasing, the risk of offenders (Millar and
Buchanan, 1995). Nellis (2001) believes that it 18 1impossible for probation to
return to the social work principles' that once framed its very existence, so new
avenues need to be explored. He advocates a focus on community justice and
safety; essentially a public protection approach. However, in another article
Buchanan and Millar (1997) argue for the retention of the social work tradition,
claiming that the position of the probation service places them between the
individual and the state; a position in which social work can be both approprate

and effective. The authors describe this relationship in terms of a social contract:

Probation thus embodies a kind of social contract, so that offenders

are given certain opportunities provided they act within prescribed
boundarnies...

(Buchanan and Millar, 1997; 34)

Interestingly, Wincup (2003) in her work on probation hostels acknowledges that

work with offenders in the community has become increasingly punitive to the

detriment of social work practice, however, she believes that probation should

maintain its social work foundations (Wincup, 2003: 1).

Through the late 1990s the Home Office continued to emphasise the role that
probation has in the criminal justice system in relation to providing a site of

punishment and crime prevention (Fullwood, 1996). This emphasis stemmed

13

from New Labour’s" concern with being tough on crime both in prison and the

community, which did not sit comfortably with social work principles or practice
(Nash, 2005). This led to the probation service having to redefine itself in terms
relevant to community justice and discourses which emphasised offenders’

responsibility for their actions and took little notice of offenders as victims of

2 For example, empowerment and respect of the offenders, reconcilement of the offenders

la?l‘ld communities, practical and emotional aid and support.
As embodied in Blair’s Government 1997-2007.
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social and environmental exclusion from opportunities (Nash, 2005). This risk
management approach emphasised public protection through the classification
and management of risky offender groups (Hudson, 2005). In this philosophy,

rehabilitation became subordinated to punitive measures, although superficially

rehabilitative measures are still used, but justified in public protection terms
(Hudson, 2005).

Notably, around this time plans were developed to change the name of the service

to enforce this new image, although a small survey conducted on behalf of the
Home Oftfice reported that the name was acceptable to the public. Of the options
put forward for discussion Whitfield relates a number of ‘horrors’ (2001: 144)
that closely resemble the National Offender Management Service (NOMS)'*.
Notably the National Association of Probation Officers (NAPO; the trade union
of probation officers) (Fletcher, 2005) criticises the nature of NOMS as being

akin to an American style Corrections Agency.

NOMS" is the name of the service created through the merging of the probation
service and prison service into a single, co-operative, ‘end-to-end care offender
management service’ (Page cited in Home Office, 2004b). An amalgamation that
took effect from September 2004, and aimed to create a more streamlined and
cohesive through-care system. The organisation of NOMS swallowed both the
prison and probation services in their entirety. Neither organisation changed

initially, simply being overseen and organised by a single umbrella organisation.

m

' .. Oflender Risk Management Service’, ‘Public Safety and Offender Management
Service’ and ‘Public Protection Service’.

3 Announced by the Home Office 6™ January 2004.
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Chart 1. Structure and Line Management of the National Offender Management
Service (NOMS)

NOMS
Chief

Executive

Director
General
Public sector
prisons

Line Management

Contracts and service
----------- level agreement

management (SLAS)

(Home Office, 2004b: 1)

The purpose of NOMS was outlined in a publication of National Offender
Management Service Update (Home Office, 2004d), which stated that the tenets

central to offender management are: punishment, rehabilitation, reduced re-

offending, public protection and reparation; indicating that NOMS is primarily a

criminal justice organisation, with offender welfare only of importance in so far as it
prevents re-offending. NAPO, in a briefing published in April 2005, expressed

strong concern that NOMS appears to be ‘privatising’ services and
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interventions to offenders, if not their management. NAPO feared, like Cherry
and Cheston (2006), that NOMS will further turm probation work away from
rehabilitative principles and multi-agency co-operation, as evidenced by
MAPPAs, towards a greater emphasis on punishment and bureaucracy (Fletcher,
2005). This is echoed by Gough (2005) who predicts that probation officers may
be forced into an essentially managerial role in the NOMS structure. However,
Pycroft (2005), in the same edited volume, 1s more positive about the
amalgamation of prison and probation services; emphasising the benefits of
joined up working for both offenders and the public. Despite this he
acknowledges that although New Labour is primarily concerned with a social
inclusion agenda, criminals are nevertheless being placed into a criminal class

which excludes them from society within the public protection approach.

The full nature of after-care services and the effect of the changes have yet to be

adequately determined; however a small study of senior probation officers by
Farrow (2004) reported that the recent changes within the service were initially
met with confusion and concern. Farrow found that her respondents were
dissatisfied with the lack of discretion afforded to them and the increasingly
bureaucratic and performance driven environment that they found themselves
working within. While they accepted their broader social role as protectors of the
public, they disliked the manner in which they had been forced to turn away from
individual, rehabilitative relationships with the offenders in their care. Ironically
it was this individual relationship between case worker and offender that NOMS
was designed to foster. In an interview early in NOMS’ development Christine
Knott'® commented on the importance of offender managers (essentially key
workers) who would have responsibility for specific offenders in their area,
allowing probation officers to maintain their traditional (rehabilitation and
supportive) role with offenders (Home Office, 2004b). Perhaps contributing to
this dissatisfaction is the apparent confusion surrounding the implementation and

development of NOMS, leading to low morale amongst frontline staff (Fletcher,
2005).

m

16 : : o eye
N.auc:nal Offender Manager with overall responsibility for the sub programme of
NOMS which includes probation and prison services.
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Most recently there have been published rumours that NOMS is to be abandoned

in favour of a new structural re-organisation in response to failures inherent in
NOMS, including financial shortfalls, bureaucracy and poor results on the coal-

face of offender management (Ford, 2007; Travis, 2007). These rumours have

not been confirmed by NOMS or the Home Office to date.

The purpose and function of the probation service has thus moved through a
number of incarnations. Whatever the rhetoric, the probation service has acted as
a conduit for disciplinary power on those people within the system. It is the
strategies for exercising this power and the purpose for which it is exercised that
has changed through the history of the probation service. As has been discussed,
often the strategies of control have not changed, whilst the purpose or aim of the
strategies has developed. The following discussion, regarding specific strategies

and mechanisms used to control sex offenders in the community, focuses on

those developed in the last 10 years and which are, therefore, examples of current

methods of disciplinary power.

3.2.2. Supervision and Management: Surveillance

Supervision of offenders is a key role of probation and probation hostels

(Wincup, 2003). Supervision has been defined within the Criminal Justice and

Court Services Act 2000 as incorporating mechanisms that aid the effective

surveillance of those residents within the hostel: curfew; 24 hour and double
cover staff; ongoing assessment of attitudes and behaviour; daily monitoring and
support; reintegration of the offenders into the community through life skills,
work ethic and challenging offending behaviour and attitudes (Wincup, 2003).
This attempt to develop a definition of supervision may stem from the criticism

that no such definition existed and therefore hostel supervision work was varied
and inconsistent (HMIP, 1998).

Surveillance is a key part of the disciplinary power exercised by institutions and

structures (Foucault, 1977). Surveillance is characterised by one or more of three
features:

1. The collection and storage of information:
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2. Supervision of subjects;

3. Application of the information gathered through monitoring of those

observed and supervised (Dandeker, 1990).

As power is the relationship between people, surveillance is part of social
relationships; a mechanism of power. The nature of institutions and the
importance of surveillance to the operation of institutions are discussed in Part
One chapter 4; here it suffices to mention that surveillance is a central
mechanism through which disciplinary power operates. As discussed earlier,
disciplinary power works on the individual, manipulating them into conforming
to social norms, surveillance is one tool of manipulation (Cousins and Hussain,
1980b). Thus, surveillance is an element of the carceral net as envisaged by the
spreading effects of disciplinary power through society; the following discussion

of supervision undertaken by probation and police agencies, can be understood

not only in terms of disciplinary power, but more specifically in terms of

Foucauldian surveillance.

Community-based (as opposed to prison-based) surveillance work with sex

offenders takes place within a political framework which is primarily outlined

through legislation such as the Sex Offenders Act 1997 and the Sexual Offences
Act 2003. This emphasis on statutory control structures has led to:

The hopes and the expectations of the public at large have become

focussed on criminal processes as providing the solution to the [sex
offender] problem.

(Gadd, 2000: 979)

These statutes have resulted in a number of contentious duties being conferred

upon police and probation services; notably the responsibility to register and

supervise sex offenders within the community.

The sex offender register is statutory; who is, or is not on the register is clearly
1dentified in Part 1 of the Sex Offenders Act 1997 and updated by the Sexual

Oftences Act 2003. The register is intended to benefit the community by:

providing a system of monitoring known sex offenders; by facilitating the

sharing of information between agencies; and by forming the basis of risk
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management strategies (McGuickin and Brown, 2001); thus conforming to the
above description of Foucauldian surveillance. This identification and
management of sex offenders, defined as a risky group, is part of the ‘new
penology’ in which groups rather than individuals are identified as dangerous
(risk often being equated with dangerousness) and criminal justice measures are
targeted at them (Wincup, 2003). Due to the manner in which the Sex Offenders
Act was hurried through parliament, many potential problems remained un-
addressed, many of which remained after the implementation of the later Sexual

Offences Act (Silverman and Wilson, 2002).

Some of these challenges were met by appointing an individual police officer

from each force to take responsibility for the maintenance of the sex offender

register, however:

...there is a great deal of talk about the Sex Offender Register,
and in each police force there is someone responsible for
maintaining and updating it. But, frankly, most forces don’t
have the funds to do the job properly. So we sit down at a table
with social services, probation and other professionals and we
decide whether an individual is low, medium, high or very high
risk. But then what do we do? We just don’t have the staffing to
monitor them — neither do probation.

(Jim Reynolds, former head of Scotland Yard’s Paedophilia
Unit, Silverman and Wilson, 2002: 98).

Reynolds illustrates how 1nettective the sex offender register and subsequent

strategies may be.

The sex offender register in itself appears to be poorly implemented and overly
cumbersome. For example, the National Criminal Intelligence Service (NCIS),
who have a responsibility to add sex offenders’ names to the register, have found
their computer system to be incompatible with that of the police (Wyre, 2002).
This, of course, hinders the maintenance, efficiency and efficacy of the system,
undermining any capability that it may have to protect the public. In terms of

sheer size and volume, the sex offender register is already massive, and growing

at an estimated rate of 4000 people per year (with 6,000 on the register in its first

year of operation) (West, 2000). A few cases started coming off the register since

September 2002, but this number is only a very small proportion of those on the
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register. Many offenders are on the register indefinitely (if they were imprisoned
for over 30 months) whilst others are registrable for either 10 years, 7 years, 5
years or 2 years, depending on the sentence imposed for their crimes (this period
is halved for offenders under 21 years: Home Office, 1997; Sexual Offences Act
2003). It is clear that the register will increase 1n size for a number of years yet as
more offenders are put on to the register and others are still waiting to come off.
It may be that the register never completely reaches a ceiling limit where the
same proportion of offenders are coming off as there are being registered. This
may be due to a proportion of offenders who are on the register for 10 years or
indefinitely. Recent figures to be released for the numbers on the register
estimate the register to hold more than 29, 973 names, with a UK average of 46
per 100,000 of the population being registered (BBC News, 2006). Although

these figures can be presented as worrying it 1s not necessarily the case. Paul

Goggins (Correctional Services Minister) states that these provisions are needed:

‘As a society we have to face up to the fact that there are dangerous offenders in
all our communities and manage the risks they pose.” (BBC News, 2004). He
reminds his audience that these arrangements are ensuring that only 1% of
offenders referred to MAPPPs'’ are charged with further serious offences (BBC

News, 2004). Clearly, there is a desire to ensure that the public have confidence

in the capabilities of the arrangements and services charged with protecting their
safety, however, such statistics are presented without context or explanation.

That 99% of oftenders reterred to MAPPPs are not charged with a further serious
offence does not mean that they are not convicted of further offences, be they

sexual or otherwise, they simply may not be categorised as serious.

The cumulative affect of these problems means that the register maybe too
cumbersome to ettectively achieve its purpose: protection of the public from the
most serious repeat offenders (‘sexual predators’). The reason for this is simply
that there is not enough resources or staffing in either the probation or police
service to maintain effective supervision in the community of all these offenders,
in practice only the offenders classified as ‘very high risk’ receive adequate

attention (Maguire et al., 2001). Criticisms of why the register has become too

17 Multi-Agency Public Protection Panels. These comprise of representatives from a

number of agencies that work together to decide how best to manage the risks posed by sex

offenders and high risk offenders to the public. See Chapter One section 3.4 for a discussion of
“multi-agency working.
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cumbersome focus on either the amount of offenders registered, arguing that it
should be reserved for the critical few, or that the sexual offence laws encompass
too many crimes (West, 2000). The latter argument is due to the list of offences
that Part 1 of the Sex Offenders Act 1997 determines should be registered
(Appendix 2). However, when the Act came into etfect the list had been halved
from its original so that it no longer required (for example) bigamists or solicitors
of men to be registered (Silverman and Wilson, 2002). This remained unchanged
in Schedule 3 of the Sexual Offences Act 2003.

To further complicate matters, sexual offenders are not the only offenders
registered. There are also ‘potentially dangerous offenders’, who may or may not
be sexually motivated, thereby creating a considerable amount of overlap.
Additionally, alongside the sex offender register is the Violent and Sex Offender
Register (ViSOR), first implemented in March 2005. Unlike the sex offender

register, VISOR is a national database allowing all police services in the UK to
share information on potentially dangerous offenders. By December 2007, it is

expected that VISOR will be rolled out to all prison and probation service areas
(PITO, 2007). Although the intention is to streamline the efforts of the probation,
prison and police services, the additional register’s remit is wider than the sex
offender register, thereby increasing the workload of services's. However,
ViSOR has been used by the police to manage registrable sex offenders and to
aid investigations into serious violent and sexual offences (PITO, 2007),

therefore, it may be anticipated that ViSOR will become the practical solution to
the sex offender register and potential duplication of effort, monitoring and
recording. Indeed, the aim of a pilot of ViSOR was to combine the separate
registers for sex offenders and potentially dangerous offenders into one, easier to
manage package (Hansard, 18/03/2003; Ford and Frean, 14/10/2003).
Advantages with VISOR may include greater efficiency in locating offenders on
the database and cross-reterencing with other databases (for example, DVLA and
passport office) as well as increasing public confidence in the ability of criminal

justice agencies to protect them (Irving, 2005; Stenson and Fraser, 2003).

- 13 . v . . » .
f ViSOR contains five main classifications; registered sex offender; non-registered sex

offender; violent offender; dangerous offender; and, potentially dangerous offender. In some
police areas, 60% of sex offenders are non-registered (Irving, 2005).
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The problem of the number of offenders registered may be exacerbated by
proposals led by Ray Wyre of Ray Wyre and Associates'’ (2002). He has trouble
with the concept of the sex offender register (his argument can be also be applied
to ViSOR), as the details of convicted sex oftenders have always been known
and been accessible to the police within the criminal records of offenders held on
the police national computer system. He believes the register adds nothing to this
database. Instead, he would like a separate register for those sex offenders who
have never been convicted, but who have appeared in the civil courts (where it is
easier to secure a verdict against the offender as the burden of proof is reduced)
(Wyre, 2002). Although Ray Wyre may be justified in cniticising the replication
of information that the police already have at their disposal, it would be
impossible for the police and probation services to deal with the number of
offenders that he is proposing under this plan. Such proposals also throw up

further concerns regarding the curtailment of liberties and violations of rights.

The opposite view is taken by Etzioni (1999) speaking of America, he reflects
the judgment of many critics of the sex offender register when he comments that

‘Megan’s Law cast a net much too widely.’ (Etzioni, 1999: 54). He later expands
this opinion to include registration as well. The problem is that notification is
only required for those offenders believed to be dangerous to the community but
the resources required to maintain the supervision and records of all sex
offenders convicted are unlikely to be ever found by the police and probation
services, or by other associated agencies. Thus, the spread of resources results in
reduced levels of supervision for the critical few (those assessed as posing the

highest risk of re-offending and causing harm).

This inability to deal with the amount of work that the Sex Offenders Act 1997

and Sexual Oftences Act 2003 have imposed upon the police and probation
services is reflected in their reliance on offenders to register with the police, to

volunteer information about aliases, change of address, holiday plans and so

forth. The police may be able to check these, but they often do not through time

19 Ray Wyre is a specialist in Child Sexual Abusers and has established an independent

consultancy accessible to both individuals and organisations, including police and gove
’ ) _ ’ mments
(nationally and internationally). He first worked with sex offenders as a Probation Of%'icer. Heis a

founder member of the Lucy Faithful Foundation which works with, and supports, child sexual
abusers to prevent recidivism. ’
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constraints and lack of resources (Plotnikoff and Wolfson, 2000). There is also
the problem that there 1s a period of 3 days (originally 14 days) in which the
offender is required to present themselves at a police station in order to register
after being released from prison (or moving address). Offenders can also go on
holiday for up to two weeks without notifying police of the address (they only
notify police of addresses that they spend more than two weeks at within any 12
month period). It is estimated that at any one time up to 25% of offenders who

are required to register have unknown whereabouts (Plotnikoff and Wolfson,

2000). Kleinhans (2002) relates that compliance with registration requirements in
the United States is initially around 80%, but that this figure decreases as
offenders move and ignore their obligations. This takes into account the small
minority who deliberately evade registration. This minority has been estimated to
stand at around 3-4% of all offenders required to register. Numerically this

represents around 400 offenders in Britain, which maybe the most persistent and

dangerous. Plotnikoff and Wolfson (2000) claim that on the single day that they
studied (31st August 1998) 2,346 offenders with a registration requirement were
either in custody, in the period allowed for registration or failing to register, the
latter category numbered 353 offenders. This means that for these periods,

however brief, offenders could be anywhere, doing anything.

In this respect the register gives the public a false sense of security. Additionally,

it is often believed that if sex offenders are on the register then the public will be
protected from them. However, the offenders are still in the community, and,

unless an offender demonstrates risky behaviour, little can be done until another
crime is committed. Sex offenders subject to registration and supervision (and

notification 1n the US) also regard these measures as unhelpful to managing the

risks that they pose in the community:

If you are going to reoffend, it doesn’t matter if you’re on TV,

in the newspaper, whatever, you’re going to reoffend. And
there’s nothing to stop you. It’s a choice you make...The only

person that can stop it is the sex offender himself,
(Sex offender interviewed in Zevitz and Farkas, 2000: 387).

In the United States the register is primarily used to aid rapid arrests in sex

offence cases by acting as an available list of oftenders who have similar modus
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operandi. However, apart from the register being no more helpful than the Police
National Computer system 1n the same situation, it may actually hinder
investigations. Police officers are encouraged to check this database for similar
previous offenders in the locality, when the actual offender may not live locally
or not be registered at all”’. Sexual offenders not on the register may outweigh
those on it, as they include all offenders who did not get caught, whose crimes
were not reported by the victim/s, whose previous offences have not been

categorized as sexual (including murder, kidnapping and abduction, although the

motive may have been explicitly sexual), offenders whose registration period has
lapsed, or whose crimes were committed prior to the implementation of the Sex

Offenders Act 1997, and those for whom the crime being investigated is their

first offence.

For those sex offenders not registered or assessed as requiring further supervision

and control, England and Wales have a number of orders that can be applicable
to sex offenders after release into the community. The most common and specific
of which 1s the sex oftender order created through the Crime and Disorder Act
1998, which 1s civil rather then cnminal in nature. Sex offender orders were

originally designed to catch those sex offenders who were not subject to the

registration procedures under the Sex Offender Act 1997; approximately 100,000

sexual offenders who had already been released when the Act came into effect
(Power, 1999). Sex oftender orders are granted by the courts (on request from a

chief officer of the police, and are in effect for at least 5 years) in regard to any
individual who has a conviction or caution for any sex offence: whether that

offence (or conviction) was committed after the Crime and Disorder Act had

come into effect or not. The reason for the request must be based on current
behaviour in light of past offences rather than the offences themselves (Power,
1999), however, this behaviour need not be criminal (Nash, 2006). Because the
orders are a civil measure and (supposedly) based on current behaviour only, the
fact that they can be applied retrospectively is irrelevant to the question of
legality and offenders’ rights. As the orders are regulatory rather than punitive
they are, therefore, not challengeable under the traditional arguments of

retrospective punishment. The issue of whether the orders are punitive in actual

20 See the case of Ian Huntly.,
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fact as well as intent is one that has been considered carefully. The orders impose
prohibitions on those that they regulate, for example, the oftender must not leave
their residence between certain hours or visit certain places or talk to specific
groups of people or individuals (Power, 1999). The fact that the orders are
prohibitary rather than making positive requirements of the offenders is
important in ensuring the orders remain non-punitive. However as Power (1999)

points out:

...the distinction between prohibiting an offender from, say,

leaving his home between 8:00 and 9:00a.m. each day and

requiring an offender to stay at home between these hours is
purely semantic...

(Power, 1999: 8)

This point is one that is relevant to the broader question of; what constitutes
punishment? Just because it is asserted that registration or disclosure/notification

is regulatory and not punitive does not necessarily make it so. As Power (1999)

so clearly states, labelling something as punitive or regulatory may be reduced to

individual opinion and a twist of semantics.

Through these orders, sex offenders may be subject to a number of possible
restrictions and constraints. These range from being prohibited from visiting
certain places, contacting victims, and prohibiting them from associating with
anyone under 18 (or 16 depending upon their order), for example. Some of these

restrictions lack a coherent and rational relationship to the offending patterns of

the specific offender. A number of offenders in the (US) study conducted by
Zevitz and Farkas (2000) related how they had restrictions placed on them that

had no relation to their offences and prevented them from maintaining

relationships or effective reintegration into the community. These restrictions are

comparable to the UK:

The other day, I got called. A female is over at my house, my
cousin’s girlfriend. This woman is 36 years old. They tell me
that she has to leave or I’ll go up town. My PO told me that. So
I had to make her leave — that was embarrassing. She’s a grown

woman —a friend of the family. I could see if she was under 18.
(child sex abuser, Zevitz and Farkas, 2000: 384)
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Further orders applicable to sex offenders include the extending of restraining

orders under the Criminal Justice and Court Services Act 2000 to sex offenders
sentenced to imprisonment (or comparable hospital or guardianship order) by
Crown Courts for a sex offence. Again, this order can be requested for non-
criminal behaviour in light of past offences and the breaching of the order is

classed as a criminal offence, punishable by imprisonment for up to 5 years
(Nash, 2006).

3.2.3. Multi-Agency Working

Surveillance of sex offenders 1s statutory. The increasing number of supervision
orders that sex offenders may be subject to 1s characteristic of the public
protection model of risk management (Kemshall and McGivor, 2004) which
tends to regard individual freedoms as less important than those of the majority.
The monitoring of these orders is the responsibility of police or probation
services, often working in partnership. The orders are claimed to benefit the
working relationship of these two organizations even if they fail to affect the
behaviour of sex offenders. Sex offenders supervised through orders and the sex
offender register are subject to discussion, risk assessment and control by Multi
Agency Public Protection Panels (MAPPPs), which bring together
representatives from related agencies, including police and probation. MAPPPs
consider how to manage high risk offenders due for release from prison. Thus, all
high risk oftenders with identified issues relating to: victim safety; likelihood of

the failure of supervision or risk management plans; lack of suitable

accommodation; media interest; or a risk of the offender committing a further
serious violent or sexual oftence, are referred to a MAPPP (NPS, 2004). Notably,

registration as a sex offender automatically refers the case to MAPPP (Nash,
20006).

Risk assessment of offenders is intended to differentiate the dangerous offenders

from the rest (Thomas, 2000). Dangerousness is a difficult issue to define, and

risk has become the preferred term as it implies a more measurable and
objectively assessable condition (Nash, 2006). Although, as Matravers (2003)

comments, future dangerousness as measured in risk assessment 1s still difficult

to predict. Risk assessment packages and tools have been designed to increase
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the effectiveness of police and probation management of the problems that sex

offenders pose. These are classified broadly in terms of being actuarial or
clinical. The latter are based on in-depth professional judgements of the
individual case resulting from interviews with the offender. These are criticised
as too subjective, lacking reliability and too time-consuming given the large
case-loads probation officers have to deal with (Nash, 2006). Additionally, West
(1996) warns that offenders can deceive the clinician in these subjective
interviews, although they may still be helpful in aiding actuarial assessments.
The majority of risk assessment tools are based upon the actuarial measurement
of static factors®!, although highly dynamic factors” have been found to be more
effective in predicting an offender’s risk of re-ottending (Beech and Ward,
2004). The problem is that dynamic factors are more difficult to measure or to
assess scientifically. Actuarial risk assessment tools are either mechanical or
algorithmic and can be completed by less experienced or non-clinical
professionals. They are thought to be more reliable, objective and scientific, but

can be difficult to apply to individual cases and circumstances, especially if the
tool makes little reference to dynamic factors (Nash, 2006). The most important

aspect of actuanal tools has claimed to be the importance they place on past
offending histories, which are believed to be the best predictor of future
behaviour allied with other static factors (also called objective factors) (West,

1996). That some statf in probation and police services prefer one system over

the other appears to matter little as research has not shown one method as

strongly out performing the other, but that they are beneficial in terms of

practicalities and resource implications (Nash, 2006).

The probation service has signed up to the implementation of actuarial tool
OASys (Offender Assessment System) in a bid to not only make risk assessments
more uniform, but to provide a scientific approach to establishing the risk levels
of individuals. Horsetield (2003) criticises OASys as being irrelevant to the
- assessment of risk by probation officers; claiming that it merely provides a
veneer of rationality and pseudo-scientific method whilst promising greater

accuracy in the future. Probation officers are themselves critical of OASys,

2

Such as previous conviction history,
22

_ ' age, lack of past long-term relationships.
Such as deviant sexual interests,

attitudes, self-management, mood and availability of a
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claiming that it can be time consuming, overly detailed and rigid, yet it is felt that
it can be valuable to work with high risk offenders (Mair et al., 2006). Stenson

and Fraser (2003) argue that risk assessment tools such as OASys and

Thornton’s>>

risk matrix have a role in allaying the fears of the public and
‘providing a comforting security blanket’ (Stenson and Fraser, 2003: 2). But
security blankets do not protect and if Horsefield 1s correct in his assertion that
these tools are nothing more than a mirage of scientific knowledge then the tools

have little practical use. However, risk assessments not only affect the probation

service, they have become part of a wider social discourse surrounding risk
concerns and management with data from OASys being not only used to inform

case practice but also the policy development of the National Probation Service
(NPS) and NOMS through the work of O-DEAT (OASys Data Evaluation and
Analysis Team) which amalgamates the OASys data from each probation area to

develop national plans (Mair et al., 2006).

Risk assessment requires the exchange of information between agencies working
with registrable offenders through Multi-Agency Public Protection Arrangements
(MAPPA). MAPPA are not only concerned with sex offenders, they also
determine the risk category and develop risk management packages for violent
offenders (Nash, 2006). The arrangements are representative of the larger move
towards ‘joined-up’ thinking and action (Barkley and Collett, 2000), although

this has been referred to as a move towards ‘joined-up worrying’ (Lieb, 2003:
212 cited in Nash, 2006: 93).

Although the MAPPP arrangements are often regarded as necessary in the inter-
disciplinary climate of current governmental working, it is unfortunate that,
however dedicated and hard working the officers may be, the workload is often
just too great to manage. Despite this, MAPPA have been hailed as the most
important and beneficial consequence of the public panic surrounding sex
offenders. Starting out as ‘risk panels’, MAPPP only became a statutory
- requirement through the Criminal Justice and Court Services Act 2000 (effective
from April 2001 and strengthened by the Criminal Justice Act 2003, s325-327 to

further involve the prison service and social care agencies), although local multi-

23 Thornton’s Risk Matrix 2000 was adopted by the Probation Service prior to the rolling

out of OASys, which 1s based upon Thomnton’s matrix (Kemshall, 2001).
’ 335



agency arrangements to decide risk preceded the Act in some areas (Thomas,

2000). MAPPPs are expected to identify all MAPPA offenders, share

information among agencies involved in the assessment of risk, assess risk and

manage that risk (Bryan and Doyle, 2003).

The contribution of MAPPPs has yet to be accurately judged (Silverman and
Wilson, 2002), yet the MAPPP arrangements are the embodiment of multi-
agency working in relation to sex offenders and other high risk offenders. The

Home Office, in their report Protecting the Public claim that MAPPP

arrangements have:

...led to better co-operation between the police and probation
services and other agencies... [and] ...led to more effective
inter-agency working....
(Home Ofttice, 2002: 7)

Despite these claims it 1s implicit in the wording of the above quotation that
police and probation are still regarded as central to managing sex offenders
whilst other organizations - including local housing authorities, social services,

Youth Offending Teams, health services, education providers and prison
representatives — are seen as having more peripheral roles. Indeed, the police and
probation service retains responsibility for the strategic management and
evaluation of MAPPA (Nash, 2006; NPS, 2004). Additionally, many of these
peripheral agencies often do not attend MAPPPs as sex offenders are not a
service prionity, and may be considered as outside of the service remit if
construed rigidly. This lack of engagement by some agencies, and police and
probation control over the process may undermine the multi-agency community
protection approach that 1s central to public protection (Knock et al., 2002).
Within NAPO News (2004a) Paul Goggins (Prisons and Probation Minister)
referred to the importance of partnership working, especially to the need to draw
voluntary agencies into working frameworks, however, Vicky Boroughs, Vice

Chair of NAPO, was left wondering how this statement married up with the
removal of budgets for partnership working. Similarly, Lovell (2002) had
previously commented on the importance of MAPPA to ensure a consistent

approach to sex oftenders; she hopes that the arrangements will provide a strong

basis and framework for further developments within multi-agency work.
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Although it is claimed that effective multi-agency working between criminal
justice agencies and other organisations has not always been achieved (Morrison
et al., 1994), Garrison (1992) comments, in relation to the sexual abuse of
children, that there has been a traditional, if not always harmonious, history of
multi-agency work. However, even within this context probation have often been
accused of being too independent; an attitude that may have been encouraged by
the development of the probation service from an independent, welfare service
for the offender instead of as a mechanism for control and punishment (Weston,
1987: Rainer, 2003). Housing services, for example, are often excluded from
multi-agency risk management teams and yet are argued to play an important
role in the reintegration and prevention of re-oftending by released sex offenders.
This exclusion is confounded by poor cross-agency information sharing and

professional expectations (Atkinson et al., 2005).

Independent organisations have also commented on the failure to work across

disciplines and agencies. Elizabeth Lovell of the NSPCC (2002) writes:

While there has been some progress over the last ten years, the lack

of a joined-up, strategic approach by government has resulted in
poor co-ordination and inadequate service provision.

(Lovell, 2002: 1)

Lovell blames, in part, the reluctance of any one department or agency to take the
lead on sex offender issues, especially if the offender is a juvenile, as well as the
lack of clear protocols for consultation and information exchange. Dominelli

concurs with this view; she comments that:

...the probation service seems poorly equipped to respond to the
specific needs of either the sex offenders it is responsible for

supervising in the community or the probation officers who try to
work with them.

(Dominelli, 1991: 72)

In her study on probation practice with sex offenders she found that the maj ority
of probation staff complained about the lack of links between agencies. Nine

years later, however, Gadd (2000: 979) states that the range of agencies involved
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in managing sex offenders, particularly statutory organisations, ‘...have worked
hard to do their bit in terms of collaboration and joint working.” Yet he fears it
has made no difference to the safety of potential victims. He emphases the need

to look beyond the criminal justice system and the use of punishment as:

...focussing on the criminal justice process as the main highway to
reducing the overall problem is similar to treating an epidemic by

singling out a few arbitrary people for treatment.
(Gadd, 2000: 980)

This reference to hidden®* sex offenders is of great importance as it illustrates the
need to ensure that preventative mechanisms are in place, this could possibly
involve not just the criminal justice agencies and social services, but also

education, leisure services or local community groups.

The Home Office has questioned whether the general public should be involved
in multi-agency arrangements. In April 2004 the then Home Secretary, David
Blunkett, announced that members of the public were to be invited to sit upon

MAPPPs. He had support in his decision as Terry Grange, Chief Constable of
Dyfed Powys and ACPO, lead on Child Protection, welcomed the idea:

Lay advisors will play an important part in the review and
monitoring of the MAPPA. They represent a community interest
in public protection and bring a different perspective from that of
the professional interests in the MAPPA....provide a ‘reality
check’.... I believe that lay advisors offer a real opportunity to

enhance public confidence in public protection work.
(Home Office, 2004a: 2)

The Home Office clearly values the representation of a wider range of people
within MAPPA, however, it is not clear whether the use of lay advisors is a
genuine attempt to consult with members of the public about their fears and

concerns, or whether 1t is an endeavour to create an illusion of public safety and

protection.

MAPPAs have been hailed as the plan for future service development, not least
of which by Christine Knott, the first National Offender Manager within the

24 Those not caught, convicted or who have served the registration period.
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National Offender Management Service (NOMS). She commented 1n a published
interview (Home Office, 2004b) that increasing partnership between prison and
probation officers and other agencies was evident in MAPPAs and that the
organisations as a whole had to work in a like manner if they were to be
successful. Throughout the initiation of NOMS civil renewal®® has been an
element of its design. It is anticipated that NOMS will encourage greater
engagement between probation and community schemes and agencies; ensuring
that local community support will aid probation to reduce re-offending rates
(Home Office, 2004c). This emphasis on community engagement within
probation areas may be indicative of a concern regarding a public loss of

confidence in community criminal justice agency working.

Further evidence of the streamlining of services as demonstrated by MAPPP is to
be found in NOMS itself and the joining of prison and probation services,
effective from September 2004. NOMS was heavily criticized for its rushed and
hurried proposal and implementation, as well as the conspicuous lack of
consultation or development (NAPO, 2004a). However, the National Association
of Probation Officers (NAPO) acknowledged that despite the dislike and
suspicion surrounding NOMS there were some positive lessons to learn about
liaison between probation and prison services; namely that the two needed to
work collaboratively to achieve the etffective management of offender through-
care into the community (Lowery, 2003; NAPO, 2004b). These lessons are

undermined, however, by the general uncertainty that surrounded NOMS and its

inception (NAPO, 2004a); for example, it was only months before NOMS came
into effect that Probation Officers were informed they would continue to be

organized and employed through the 42 Probation Areas.

NOMS liaison with voluntary organisations was also emphasised during its
development, especially in relation to work with offenders’ housing, education,

employment, drugs, alcohol, family support and counselling, To aid this liaison

23 Civil renewal is described as the empowerment of communities to define their own

agendas for change and to work in partnership with statutory and community organisations to
work towards this change (Munton and Zurawan, 2004).
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‘Clinks’%® was created as an umbrella organisation funded by NOMS to ‘enhance
the relationship between NOMS and the voluntary sector.” (Home Office,
2004¢). However, little work has been conducted on approaches of professionals
from different agencies to sex offenders. The different cultural stereotypes and
perceptions of sex offenders may clash within multi-agency, cross-disciplinary
work. Lea, Auburn and Kibblewhite (1999) report that whilst there may be broad
similarities in the attitudes towards sex offenders of different agency staff, the
level and frequency of training may have a considerable eftect upon whether

professionals regard sex offenders negatively or positively in terms of their

ability to be treated and personal characteristics.

3.3. Controlling Accommodation

This section explores how housing can directly support criminal justice agencies’
endeavours to manage sex offenders in the community. Stable and appropriate
housing can facilitate the effective supervision of sex offenders, whilst
encouraging them to attend treatment and therapy programmes (Atkinson, et al.,
2005; Baldry et al., 2002). Despite this, it has long been recognised that ex-

prisoners have great difficulty in finding appropriate accommodation after

release from prison, and are among the most socially isolated groups in society

(Harding and Harding, 2006). While appropnately managed accommodation in
the community can support offenders’ reintegration, restrictive housing policies

can further isolate offenders (Levenson and Cotter, 2005b). The National
Probation Service (NPS) recognises the need to provide all ex-prisoners, and
especially sex offenders, with suitable accommodation, arguing that a proportion

of sex offenders would benefit from hostel accommodation and another 500,

approximately, from long-term residential treatment (NPS, 2004). Thus, a NPS
strategy is committed to developing Residential Sex Offender Treatment (RSOT)

facilities for those sex oftenders who require intensive supervision and risk
management (NPS, 2004).

26 Clinks was established in 1998 to develop partnership between voluntary and

commur}ity-based organi§ations and prison and probation (latterly NOMS). Work undertaken by
Clinks includes advocating for .national and local policy change, provide representation for
voluntary sector members on national bodies such as the National Offender Management Board,

provide regional and national network of voluntary organisations working in the criminal justic
field, including support and training. Clinks has over 2,000 member org justice

: anisations tha ;
support to offenders, prisoners and their families (Clinks, 2007). & 1ons that provide
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The legal status of offenders requiring accommodation on release from prison is
encapsulated within the Homelessness Act 2004. This Act amended the Housing
Act 1996, within which Local Authorities have a duty of care to homeless
persons in the authonty if they can prove:

e They have no accommodation they are entitled to occupy;

e They have no accommodation they can secure access to;

¢ They have no accommodation that would not place them in a position of

real or threatened violence;

e They are not intentionally homeless (intention is defined as deliberately
doing something or not doing something, as a consequence of which s/he

has lost their accommodation);

e They have a connection to the Local Authority area.

Unfortunately, some of these clauses are vague in their application, particularly

that of intention, and these aspects of the Act were maintained in the later

Homelessness Act 2004. The Housing Act states that Local Authorities should

not adopt general policies towards the understanding of intention. This means
that people sentenced to prison should not automatically be categorised as
intentionally homeless. However, Paylor (1995) points out that at the time of
writing, 20% of Local Authorities ruled that losing property through mortgage

arrears should be classed as intentionally homeless, whilst 45% ruled that losing

accommodation through rent arrears should be classed as intentional. Clearly

‘intentionally homeless’ has little relation to the intention of the homeless
applicant. Once the applicant has passed these tests they are assessed according
to priority of need, taking into account the suitability of temporary
accommodation (should they be living in such circumstances), dependants, or
risk levels (should they be an offender released from prison or hostel). Through
this mechanism housing services can have a profound impact upon the lives of

offenders and the ease of management and supervision by the probation and

police services.

Sex offenders may become homeless in a number of ways, most of which result
from their offending, such as: the nature of the offences may have rendered them

homeless (for example, their family will no longer accept them); child protection

agencies may require them to move away from their previous address due to their
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victim/s being family members or living in the neighbourhood; or, media and
public campaigns may make it necessary for offenders to move away (Scottish

Executive, 2003). However, some sex offenders may have been homeless prior to

offending, or whilst offending.

In these circumstances sex offenders need to be supported in their search for
accommodation so that they find suitable housing that is safe for both them and
potential victims. As noted in the Housing Act 1996 and Homelessness Act 2004,
housing services have no legal obligation to house a high risk offender if they
have no links to the catchment area (however, 1f they have no links to any area
but are a British resident, the Local Authority to which they apply for housing
has a duty under the Homelessness Act 2002 to secure their suitable housing) . If
the offender can evidence that they resided, or have family residing, in an
authority area then they can apply to that authority for housing (they can apply to
three catchment areas at any one time, though these may be within the same

housing services area). In order to do this they must present themselves as
homeless. If they are assessed as an urgent case then they may be re-housed
within days, however, if they are not then they may be waiting months. In those

cases where Local Authorities have difficulty securing appropriate
accommodation for offenders, they may be housed as an emergency case in Bed

and Breakfast accommodation for a maximum of 28 days, at which time they

must have found themselves alternative accommeodation.

The Housing Act 1996 made provision for Local Authorities to automatically
exclude some groups from their housing stock, this could include offenders being
released from prison (Social Exclusion Unit, 2002). The debate surrounding this
practice is discussed below 1n relation to private landlords. It has since been
recognised, however, that this practice is counter-productive for efforts to reduce
both recidivism and homelessness and so the Homelessness Act 2002 removed
this provision, extending the category of vulnerable homeless people and priority
need to include ex-prisoners, irrespective of the length of their sentence. These
categories can now apply to those ex-prisoners who have no access to available
and suitable accommodation and/or have lost the skills and social networks to

live independently on their release from prison (Social Exclusion Unit, 2002).
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The amendments of the Homelessness Act 2002 have been strengthened by the
more recent Housing Act 2004, which required all local prisons to carry out
housing needs assessments on new prisoners as of April 2005 (First Secretary of
State, 2004). These developments have undoubtedly supported offenders in
seeking safe and secure housing through prioritising their needs, but the issues

above relating to intention and suitable available housing remain.

3.3.1. Risk Management and Housing

The current focus on risk management in the supervision of sex offenders 1s
indicative of a wider growth in ‘risk societies’; those societies that have become
overly concerned with the risks that are presented from different quarters
(Stenson and Fraser, 2003). This has resulted in a general shift from trying to
‘rescue’ dangerous offenders from themselves to managing and containing the
risk that they represent. In part this transformation is due to the recognition that
sex offenders cannot be cured nor eradicated, the best that can be achieved is
effective containment of the problem (Home Office. 2002). Housing can assist

this effort in three ways. Firstly, the provision of safe and secure accommodation

in order to help offenders resettle into the community after prison or treatment.
This provision allows police and probation to maintain effective monitoring and

supervision of offenders, which is dependent on knowing where they reside

(Angus Council, 2003). Secondly, location of housing can help protect the public
by removing sex offenders from populations of potential victims, most

commonly schools, leisure facilities and/or day care centres. Thirdly, the needs

of released sex offenders are much the same as other ex-offenders in that they

require somewhere they can live that i1s affordable and appropriate to their

individual needs (Angus Council, 2003).

Problems persist in trying to achieve many of these aims, not least of which is the

security issues arising from vigilante action if the location of sex offender

residences becomes known to community members. In the absence of such
community action, the provision of secure housing is likely to discourage the
offender from going ‘underground’, however, it is not likely to deter (Silverman

and Wilson, 2002). Additionally, finding available, suitable accommodation can

be difficult in Local Authority areas that have a shortage of social housing or
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affordable private stock, especially while sex offenders are treated as a more
risky group than most other ex-prisoners, although their needs are similar (Angus
Council, 2003). This 1s exacerbated by restrictions placed on sex offenders’
movements (where they can live under the registration requirements and other
statutory orders that they may be placed on), some of which may be open to

challenge under the Human Rights Act (see Part One, chapter 5.3.).

While some of these issues are postponed by requiring high risk sex offenders to

reside in secure accommodation schemes as part of their release program, many

remain. Many hostels and private landlords have the right to refuse to

accommodate a sex offender, leaving them to find alternative housing such as
bed & breakfast or homeless shelters (Thomas, 2000). Local Authority landlords
can refuse accommodation to a sex offender on the basis that their offence means
they are intentionally homeless, however, this i1s not automatically the
assumption (Angus Council, 2003; Thomas, 2000). Some landlords, such as the
Tenants First Housing Co-operative which covers the Angus area amongst
others, have a policy of conducting police assisted risk assessments on any sex

offenders applying for housing (including anyone with allegations of abuse, but
no convictions). If the individual refuses to take part in this risk assessment s/he
will be refused housing (Tenants First Housing Co-operative, 2003). If secure
and stable housing is refused the offender, the alternatives are likely to be
unsuitable and lead to the ‘disappearance’ of the offender from the supervision of
MAPPPs. However, Ray Wyre (2002) admits that location of housing is unlikely

to have any practical effect upon re-offending by sex offenders:

...the nature of sex offending is such that restrictions are not

going to protect many children. People who want to sexually
abuse go to where the children are..... There is no way of

isolating individuals who live in the community...
(Wyre, 2002: 15)

The importance of housing, therefore, is not to location of a sex offender but to
supervision and security. Housing can provide the security that offenders need so

that they are motivated to comply with the requirements of the sex offenders

register. It can also be the site of a considerable degree of supervision, in secure
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accommodation schemes (previously called hostels) offenders can be subject to

up to 24 hour supervision, depending upon their nisk classification.

3.3.2. After Institutions; in the community

Once sex offenders have moved through the criminal justice system, perhaps
including accommodation in a hostel, they must be placed in the community.
Housing, probation and police services demonstrate a preference to place sex
offenders in housing blocks that are covered by CCTV which aids the
surveillance of sex offenders. However, in so doing, such policies may lead to
the colonisation (Levenson and Cotter, 2005) of sex offenders in one place, as
well as to the false sense of security that CCTV can bring (there is no judgement,
no monitoring of risky behaviour and no tracking of offenders; CCTV can only
help in the investigation of crime and through the ‘disciplinary gaze’; Foucault,
1977). Placing offenders in CCTV covered blocks can have additionally

negative consequence for Housing Authonities, as the use of such
accommodation may result in areas or housing blocks acquiring a reputation as

‘dumping grounds’ for sex offenders and, consequentially, become difficult to let
(Cowan et al., 2001).

The problem of housing sex offenders together is recognised by the Scottish
Executive in a consultation paper on accommodation services (2003), and is the

primary reason why sex offenders are preferably scattered in appropriate

accommodation throughout the community rather than clumped in supervised

hostel placements (Scottish Executive, 2003). This view is contrary to practice in
England and Wales and the US, where secure approved accommodation
schemes, usually in the form of hostels or residential units, are favoured due to

the high level of supervision that can be exerted over the offender.

Sex offenders are¢ accommodated in the community in every type of housing

available. It is unknown how many are living in social accommodation such as
that owned by NACRO (2002b), or in less supported housing. Many rely on
social housing (council properties or housing association properties) although sex
offenders are often a low priority for housing providers (Cowan, et al. 1999).

There are two main sources of concern for social landlords considering letting to
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sex offenders: offenders’ potential actions (such as re-offending) and local
community action which can result in damaged property (Harding and Harding,
2006). Additionally, if it is known that a sex offender or sex offenders live in an
area there may be consequences for the saleability of surrounding property,
although there is little evidence to show that such accommodation of sex
offenders adversely affects property values or desirability (McGuickin and
Brown, 2001). Despite this, John Lowery of NACRO (2003) points out that sex
offenders evoke little sympathy, with the public feeling that they are undeserving

of Council properties because of the offences that they have committed.
However, McGuickin and Brown (2001) note that in their study of police and
public attitudes toward sex offenders, all respondents wanted hostels to be an
option in preference to direct accommodation in the community, but that
members of the public were less likely to say sex offenders need to be in

monitored hostels than people working within the criminal justice system, maybe

because the public are less aware of the benefits of hostel accommodation.

The impact of social housing on social inclusion or exclusion is part of the
increasing concern with crime control demonstrated by housing authority
officers. Housing authorities are torn between ensuring the safety of their tenants
by providing secure accommodation for sex offenders with the aim of reducing
the likelihood of re-offending, and the protection of tenants by excluding sex

offenders (or other ‘risky’ groups) from their housing in the first place. Crime

control (the reduction of re-offending and protection of existing tenants) is thus
prioritized over ex-offenders’ housing needs; the primary criteria for housing in
the past (Cowan et al., 2001). These concems of Local Authorities and social

landlords are not confined to the UK. In the US (Washington) the decision of a

judge in favour of a landlord led to the establishment of a law which declared

that federally assisted public housing did not need to accept sex offenders as
tenants and, in this case (Archdiocesan Housing Authority v Roland Demmings,
2001 Wash. App. Lexis 2276. unpublished), found that a landlord had the right to

evict sex offenders on the basis of their conviction, even if they had not breached
the lease (Landlord Law Report, 2001).
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The majority of literature relating to sex offenders does not question the need for
sex offenders to return to the community after prison, however, there is no
universal consensus. Although Etzioni (1999) agrees that the careful location
and accommodation of sex offenders is essential to protecting the public, he
claims that the elements of Megan’s Law (speaking from an American
perspective) ‘...even if fully implemented, do not protect children sufficiently.’
(Etzioni, 1999: 68). This is despite Megan’s Law giving greater powers to

correctional and crime prevention agencies than in the UK. He argues that

communities need to rethink how to protect children on a fundamental level,
advocating the use of vast areas of suburbia for sectioning off child sexual
offenders from the rest of society until they are judged to be undeniably safe

(which may never happen) (Etzioni, 1999). Etzioni describes his ‘paedophile

town’ as a

...a guarded village or town [where] Those sentenced to stay
in such a place could have jobs, visitors, free access to TV,
unlimited phone privileges, and bank accounts; they could
come and go within the community as they wished, conduct a
social life, have town meetings and elections, or even have

their spouse move in with them (although no children would
be allowed to live in these places).

(Etzioni, 1999: 73)

Etzioni claims that the creation of such a place is preferable to keeping sex
offenders in prison as residents of the town can build and develop their own

sustainable community; however, it is nothing more than a prison in disguise

(and a thin disguise at that). It represents colonization of sex offenders on a grand

scale, within which the enclosed residents can create their own social values,

norms and rules without the disciplinary influence of the hegemonic culture

(Foucault, 1977; Gottman, 1991; Silverman and Wilson, 2002). Such a
‘paedophile town’ may lead to increased demonisation of sex offenders through
Wilkins’ theory of deviancy amplification (1964) which relates to the isolation of
a social subgroup. Isolation enables the subgroup to develop their own values
and social norms, therefore, becoming further separated from the hegemonic
society and norms. This social separation and development of new norms
(although not necessarily in opposition to the hegemonic norms) further separates

the subgroup and enhances their perceived ‘deviancy’ (Wilkins, 1964). The
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consequences of extreme social isolation contrast sharply with the expressed
objectives and underlying philosophy of the probation service; public protection
through community reintegration and supervision (Wincup, 2003). Kemshall
(2003) agrees that probation work is about public protection, within this
approach she argues that singling out ‘dangerous’ groups from the general
offender population is intrinsic to the bifurcation approach within the Crime and
Disorder Act 1998. However, this singling out was for attention and focussed

work, rather than to socially isolate. This attention was intended to target

resources and time to those offenders who posed the greatest risk of re-offending
or harm to prevent recidivism; this was still undertaken through supervision,
reintegration, treatment programmes and one-to-one offence work (Kemshall,

2003). Despite Kemshall’s argument against social exclusion, Nash (2006: 27)

comments that it 1s sex offenders’ lot in life to be excluded.

The probation service in particular has to consider other issues to those of public

protection; they must also seek to protect the rights of the offenders. Their
traditional role concerned the welfare of offenders, but in recent years has shifted
to a control onientated perspective (Thomas and Tuddenham, 2002). The
probation service is now a more integrated part of the criminal justice process
and is seen as a site of punishment as well as welfare; this has been reflected in
the work they do with sex offenders (Cowan, Pantazis and Gilroy, 2001).

Location of an oftender is part of this shift; what, on one hand, may be justified
in the public’s interest can also be said to be further punishment for the offender.
Despite this crime control-orientated approach to offenders in the community,
housing has traditionally been used as a method of increasing the social inclusion
of offenders, with the consequence of reducing recidivism. Although this aim is
still practiced, there is simultaneously a growth in the idea that housing can
promote social exclusion through the strategic placement of offenders. Again,
this is intended to reduce recidivism, but this time through forcing offenders to

comply with social norms in order to achieve social stability (Cowan et al.,
2001).

Exclusionary strategies are particularly evident in restriction zones rather than

housing per se. The extent of the problem that housing, probation and the police
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have to deal with in relation to the location of sex offenders is growing yearly; in

1999 260,000 known sex offenders were not in prison, of these 110,000 had
known victims that were children (Joseph Rowntree Foundation, 1999). Despite
this, the majority of measures, in both the UK and the US, are aimed at
protecting the public from offenders who target children; making little or no
differentiation between those who target adults. For example, in the state of Iowa
sex offenders who have victimized a minor are prohibited from living within
2.000 feet of a school or day care centre (Los Angeles Times, 20/1/2003), despite
very few sex offenders targeting the age group that frequent day care centres.
Further States have enacted similar laws creating ‘child safety zones’, typically
near school entrances, where sex offenders are banned (U.S.A. Today, 2003).
There is some support for these measures, especially amongst parent groups.
Laura Ahearn (Director of Parents For Megan’s Law, Long Island) has been
reported as advocating the restrictions saying: ‘It 1s not enough to simply list [sex
offenders] and make their names public.” (U.S.A. Today, 2003: 1). However, a
study by Levenson and Cotter (2005b) found little evidence to support location
restrictions on sex offender accommodation. They report that such zones are
more likely to force offenders to live unstable and transient lifestyles, isolated
from existing social support networks, tamily, or personal property. On the other
hand, in support of location restriction measures, it has been found that child

sexual abusers are nearly twice as likely to reside near to schools, parks and day-

care centres as sexual offenders against adults. However, those offenders who are
reconvicted do not share this geographic pattern, being randomly located. This
suggests that risk of re-offending (or at least reconviction) is not causally linked

to proximity to centres children frequent (or other potential victims) (Levenson
and Cotter, 2005b).

3.4. Reintegrative Shaming: Community Notification and Disclosure

In the UK the management of information relating to convicted sex offenders is
covered by the Human Rights Act 1998 and R v. The Chief Constable of North
Wales Police Authority, ex parte AB and CD (1998). The over-riding principle
within British law is that all subjects have a right to privacy and confidentiality
of their personal information under article 8 of the Human Rights Act. The case

against the Chief Constable of North Wales set precedent that only a court had
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the power to allow the disclosure of information to a third party, and then only to
prevent a crime or alert specific members of the public to a likely risk of harm
(McGuickin and Brown, 2001). This finding has been used to decide more recent
cases of disclosure, notably R v (1) A Police Authority in the Midlands (2) A
County Council in the Midlands, ex parte L M (1999) and RE C (2002), both of
which quoted the test of pressing need introduced in R v CC of North Wales.
Since the Criminal Justice and Court Services Act 2000, MAPPPs also have the
power to decide disclosure policies for individual cases where the circumstances

warrant action.

The North Wales case not only set the standards for disclosure of information it
also illustrates the dangers of disclosure. The details of the case were that two
sex offenders living transiently in a North Wales holiday caravan park were told
that they must move from the park before the start of school holidays. They
refused to do so, therefore the police informed the caravan park owner and

manager. As a consequence the two sex offenders went ‘underground’ and their
whereabouts were unknown. The police officers in the case were cleared of
wrongdoing and found to be acting responsibly. However, at the time of the court
decision the offenders were still of ‘no fixed abode’ and the police and probation
services had not found them (Wyre, 2002). This case highlights the close and

complex relationship of disclosure and housing. A Home Office Circular of 11
August 1997 stated that:

Housing arrangements may be an important factor in assessing
and managing the rsk, particularly when disclosure might

render the oftender homeless and potentially increase the risk to
the public.

(Home Oftice Circular, 11/09/1997 in NACRO, 2002a: 1)

This circular effectively accounts for why the Home Office declined to follow
the US’s lead in the community notification programmes made mandatory under
Megan’s Law”’; they were concerned that such moves would backfire and place
more people at risk of victimization. It was feared that widespread notification
may also deter offenders from complying with the register, which relies upon

offenders providing police and probation services with their current name,

27 Named after Megan Kanka, murdered in 1994

sex offender.
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address and lifestyle details (NACRO, 2002a). NACRO expands upon the
official statement of the Home Office to describe how housing may be essential

to the protection of the public:

When offenders are driven from their homes, they do not
disappear off the face of the earth. They are still in a town or
city full of children but are now living anonymously, perhaps
moving from place to place and changing their name to avoid
being identified. In these circumstances 1t 1s harder for the
police to supervise offenders, or to involve them in treatment

programmes which can control their deviant sexual tendencies.

The result is therefore more rather than less risk to the public.
(NACRO, 2002a: 4)

The UK case-by-case approach to the disclosure of information has been
challenged by the media, particularly through the News of the World’s name and
shame campaign, which seeks to bring into law the requirement for police
services to notify communities about sex offenders in their locality. This has
been named ‘Sarah’s Law”®’ after the murder of Sarah Payne, mirroring that of
Megan Kanka in the US. The Federal Megan’s Law 1996 outlines the
notification requirements of police authorities in each county of each state of the
US. Megan’s Law amended the previous Jacob Wetterling (Crimes Against

Children and Sexually Violent Offender Registration) Act 1994°° which enabled

cach American police authority to release information about known sex offenders

if they thought it necessary and appropriate. Megan’s law changed this subtly to

‘shall release information’, thereby conferring a statutory duty upon the police

(Lovell, 2002), however the timing, nature and form of this information is left to

the discretion of each state.

2 As of February 2008, plans to pilot a controlled version of Sarah’s Law have been

unveiled. As part of the Home Office Violent Crime Action Plan, four police areas will allow
access to otherwise confidential information on specific sex offenders by parties who have a
direct interest in the welfare of a child. This would include single mothers/guardians to request
information about prospective partners. Jacqui Smith (current Home Secretary) stated there
would be a presumption that these requests would be granted. However, people who use this
information inappropriately would be liable to prosecution. John Reid (previous Home Secretary
who initially discussed these pilot schemes) argued that this is not Sarah’s Law as there are no
widespread community notification arrangements, although the label can be applied and the
schemes addressed the ‘For Sarah’ campaign (Byers, 2007, Travis, 2008).

> Named after Jacob Wetterling, an 11 year old who was abducted whilst with his friends
His body has never been found. .
Sl



3.4.1. Reintegrative Shaming

Disclosure of information (or community notification in the US) can serve a
number of purposes, the most commonly asserted being the shaming of offenders
into conforming to social rules and norms. Shaming offenders through
notification programs can be reintegrative by providing a strong expression of
social disapproval, which facilitates sex offenders’ capability to conform to
social norms that are clearly spelled out for them whilst providing a socially

inclusive environment (McAlinden, 2004). This community orientated focus is

defended by Travis (1997) who claims that disclosure is part of an interaction of
other interventions that serve to hold the offender accountable through internal
and external controls. However, Pawson (2001) notes that disclosure may be
used by powerful groups to control the powerless, ensuring that any rebellion by
powerless individuals becomes socially unacceptable. Braithwaite (1989 in
Johnstone, 2002) supported this perspective; commenting on the powerful social
control that may be exerted through shaming techniques. Despite Pawson’s
argument Travis’s view is that which has been commonly accepted and is often

justified through restorative community justice principles for the protection of
the public. This gives the supporters of notification some theoretical basis for

their proposals, although the strength of these foundations is arguable (Presser
and Gunnison, 1999).

Restorative justice focuses on victims and their community:

Restorative justice is a process whereby parties with a stake in a
specific oftence resolve collectively how to deal with the
aftermath of the offence and its implications in the future.
Notification i1s, similarly, designed to allow the community to

“actively participate in reclaiming the safety of their
neighbourhoods, cities and towns.”

(Beatty, 1997: 20 in Presser and Gunnison, 1999: 302).

This advocates the increasing role of the community in ‘policing’ themselves
through rational citizen participation with an understanding of the issues for the
community, victims and offenders (Presser and Gunnison, 1999). This role of the
community indicates a move away from Benthamite panoptic principles to

synoptic methods of social control (Petrunik, 2002). Accepting the definition of

panopticism as being the control of the majority (such as offenders or a prison
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population’®) by the minority (such as guards, psychiatrists or probation/police
officers), and synopticism as the control of the minority (following the previous
example, offenders or sex offenders in particular) by the majority (members of
the community: Petrunik, 2002) then this movement is almost inevitable with the
growth of restorative justice principles. Characteristics of synoptic social control

include all or some of the following:

e Community vigilance. For example, neighbourhood watch and citizen
patrols;

e Media coverage of persons or places considered to pose a nsk to sections

of the population;

e Intensive lobbying of officials or public bodies by pressure groups
ostensibly acting on behalf of the public or community;
e Vigilantism, including vandalism, picketing, demands and violence;

e Public access to information on ‘risk’ such as sex offender registries.
(Petrunik, 2002: 503).

Unlike panopticism, synopticism does not necessarily involve punitive

management or incapacitation. This is illustrated through the use of the

Community Reintegration Project (circles of support and accountability) used in

Canada since 1994 to great success and currently trialled in 3 areas in Britain.
This project is often highlighted as an example of a truly reintegrative shaming
form of restorative justice; incorporating key themes of social disapproval, social
support and community reintegration (McAlinden, 2004). The formation of
circles of support by 4-7 specially trained members of (typically Mennonite)
churches in order to reintegrate and support released sex offenders (of high risk to
the public), has been argued to have a much more positive affect on reducing
recidivism rates than hostile exclusion by communities (Wilson, 2003). The
purpose of the circles is to ensure that offenders are adequately housed, gain
employment, have sufficient support, have advocates for their rights and welfare
and are held accountable for their actions and attitudes (Cesaroni, 2001; Petrunik,

2002). Offenders volunteer for the scheme and must be assessed as high risk of

30 See Part One chapter 4.1.1 for a discussion of panoptic surveillance and Bentham’s

co-ncept of the Panopticon; a prison designed so that a single guard can have complete view of all
prisoners.
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re-offending and to lack support networks in the community (Cesaroni, 2001;
Hudson, 2005). There are some basic rules which volunteers abide by: they
should not have one-to-one relationships with offenders; circles are neither
authoritarian nor custodial; and they promote offenders sense of responsibility

and accountability (Silverman and Wilson, 2002).

Those people that volunteer to support a sex offender reject the view that sex

offenders are ‘icons of horror’ and embrace the view that they are just ‘pathetic

men’ (Pastor Harry Nigh in Wilson and Silverman, 2002: 167). Cesaroni (2001)
found that those people (in her study’') who volunteered to become a member of
a circle were predominantly well educated®> and believed circles aided
reintegration (almost 90%) and served to protect the community as a lack of
social support networks was thought to be linked to the likelihood of re-
offending. Frequently volunteers had a background within academia, social work
or the criminal justice system™ and felt that their contribution was for the benefit

of the community rather than the offender, with the latter being supported in order

to protect the community.

Similar to legislation and policy in the US and UK, the development of the circles
of support scheme was reactive to threats posed by child sexual abusers being
released into the community with little or no form of supervision or aid. In spite ‘

of this reactive inception, recent evaluation of the circles concluded that the actual

recidivism rate for offenders in these schemes was 40% lower than that predicted

for a high risk offender; an indication that community support is effective in

preventing abuse (Wilson, 2003).

On the basis of these figures the Lucy Faithful Foundation founded a pilot
scheme of British circles in late 2003 with the support of the National Probation

Service. Again many of the volunteers included church members for whom the

churches distributed guidance on how to manage and be aware of manipulative

31
32

45 circle members and 12 core offenders.

91% with post secondary education, 40% with graduate degrees and 11% with a Ph.D.
31% teachers/university lecturers/graduates/retired, 22%

ministers/chaplains/deacons/reverends, 20% social workers/counsellors.

3 31% teachers/university lecturers/graduates/retired, 22%
ministers/chaplains/deacons/reverends, 20% social workers/counsellors.
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sex offenders. The guidance of the Diocese of Chichester reflects the values of
reintegration and restoration (calling for support and care of the offender) whilst
warning their volunteers of the possibility of ‘manipulation’ (Council of the
Diocese of Chichester, 2003: 1). A similar scheme was initiated in the autumn of
2002 under the euphemism of ‘Circles of Friendship’. This scheme involved
members of the Hampshire and Thames Valley Quakers providing 24-hour
support and monitoring of (in this case) child sexual abusers (Bright and Hinsliff,
2002). Currently there are three evaluations being undertaken in Britain, no pilot

has yet been published.

Despite community notification being justified through restorative principles,
many other recent measures adopted in the UK and the US have indicated a more

general move towards actuarial justice within criminal justice discourses,

particularly centred on risk assessment and management (for example, MAPPA:

Kemshall, 2001; Maguire et al., 2001). The primary issue that this model of
justice brings to the discussion of sex offenders in the community is the
abandonment of moralistic judgements on behaviour and lifestyle (Cowan,
Pantazis and Gilroy, 2001). This model declines to exert any values upon the
actions of oftenders, or non-offenders, instead it rests upon the likelihood of
recidivism; all measures being justified by their ability to reduce re-offending
(Cowan et al.,, 2001). The adoption of actuarial principles of risk management
has unified the eftorts of the police, probation and social services in relation to

sex offenders under the MAPPP arrangements. This has led to the development

of a more cohesive, multi-agency approach based upon supervision and

monitoring rather than traditional policing and isolated treatment programs

(Cowan et al., 2001). Ericson and Haggerty (1997) suggest that the reason that
risk demands a pluralistic approach is due to the nature of risk as lacking

boundaries and aftecting areas of the community that no one institution has

authority over:

Risk society is fragmented. Fragmentation results from the fact
that risk as danger subverts institutional boundaries. Risks blur
the boundaries of professional knowledges, raises complex
ethical 1ssues that require interdisciplinary approaches, force the

adoption of more stringent institutional responsibility and

accountability, and forge new inter-institutional alliances.
(Ericson and Haggerty, 1997: 118)
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Therefore, ‘risk’ has managed to bring the policies and objectives of different
agencies of the criminal justice system in line with each other, creating a more
unified (in theory if not in practice) approach to dealing with offenders in the
community. However, as Cowan et al. (2001) point out risk management
involves taking no risks. The criminal justice and social work services are only
criticised for putting people in danger when they have taken a risk, albeit a
calculated one. The strategy is, therefore, to contain the risks of supervising
offenders (and especially sex offenders) in the community by not taking any in
the first place. This has led to a more punitive release environment, created via
increased supervision and monitoring, strict housing requirements, and
registration. Therefore, whilst actuarial justice claims to make no judgements on
the morality of behaviour, it has the effect of enabling a more intensely punitive
course of action to be adopted by agencies involved with offenders in the
community. This approach is in direct contrast to the principles and practice of
restorative justice and reintegrative shaming. Although currently the two are

jointly advocated in work with sex offenders, in practice, they are difficult to

combine.

3.4.2. Disintegrative Shaming

Community notification falls short of the ideals of restorative justice and
reintegrative shaming in a number of ways. Primarily, where restorative justice

emphasises the rights and needs of victims, notification has little regard for them,
although the rhetoric specifically concerns the protection of existing and

potential victims. Instead notification has greater resemblance to retributivist
principles than restorative (Presser and Gunnison, 1999). This is due to the lack
of guidance on what the community should do with the information they are
given; fear and panic undermining social responsibility. One of the main
identified problems of shaming through community notification is the extent to
which it may be effective. There is little empirical evidence to support the
success of shaming in reducing re-offending or protecting the public
(McAlinden, 2004). It is further feared that reintegrative shaming can easily turn

into disintegrative if the overt disapproval of community members is not coupled
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with consistent social inclusion. However, Johnstone describes how social

disapproval alone can help protect the community:

That the offender is subjected to the rejection and contempt of
society serves as a deterrent; the thought of the shame of being
caught and of the subsequent conviction is for many stronger
than the thought of the punishment itself.

(Anderson, 1974: 78 in Johnstone, 2003: 119)

Yet, community notification often divides communities, turning inhabitants in
upon themselves in a suspicious and accusatory atmosphere. The effect of

notification on recidivism and social cohesion is effectively summed up by Kear-
Colwell and Pollock:

Sex offender notification is a flawed strategy for controlling sex
crime. It reflects a skewed view of sex offenders and, lacking a
plan for problem solving, it encourages citizen action in the
form of vigilantism. Notification relies on stigma, such that

offenders are likely to retreat into demial and eventually to
recidivate.

(Kear-Colwell and Pollock, 1997 in Presser and Gunnison, 1999: 311).

This counter-productive effect of shaming through notification is one that is
rarely considered by restorative justice advocates, who regard shaming as being
necessary to the safe reintegration of offenders back into the community.
However, the above depicts a strategy of stigmatic shaming rather than
reintegrative which is expected to deter offenders from future re-offending

through making them face the rejection and contempt of the community:

Shame could have the effect of so degrading and mortifying

offenders that they are forever driven out of the law-abiding
society into criminal sub-cultures...

(Johnstone, 2002: 120).

However, Etzioni argues that notification inherently prevents reintegration:

...his chances of reintegrating into society and leading a

productive life. Community notification destroys the anonymity
that is crucial to reintegration.

(Etzioni, 1999: 61)
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Therefore, notification, by its very nature, undermines any efforts of
reintegration by underlining the public’s condemnation of sexual offences and to
erect a barmer between ‘them’ and ‘us’. In contrast, restorative justice seeks to
not only repair the harm to victims, but also to decrease the risk of offenders re-
offending by effective reintegration into the community (Bright, 1997).
Additionally, restorative justice 1s expected to consider the rights and needs of all
parties involved, including the offender (Bright, 1997). This may be achieved

through treatment programmes, the provision of secure housing or other

reintegrative and rehabilitative approaches (McAlinden, 2004). However,

notification fails to regard the offender as anything other then a sex offender,

even though they may have a family of their own, be holding down a responsible

job and not have re-offended, as one sex offender commented in an interview:
‘...all they see 1s a sex offender.’(Zevitz and Farkas, 2000: 383). Thus, in
contrast to reintegrative shaming, notification stigmatises offenders and further

isolates them in society and from social support (Presser and Gunnison, 1999).

This labelling process may encourage offenders to go ‘underground’ as there are
greater rewards than if they comply with the requirements of the register and

have to suffer the consequences of notification. Weiss (1999) agrees that the
labelling of sex offenders as such (especially as paedophiles) once they have

been released unfairly stigmatises them so that they find it difficult to rebuild

their lives or reintegrate back into the community. Labelling can have a number
of consequences, according to Winck (1998 in Petrunik, 2002), that can result in
offenders becoming more likely to re-offend, rather than exerting social controls

on them to abide by social and legal rules:

Labelling offenders as ‘sexually violent predators’...is
demonising, dehumanising, and demoralizing in ways that not
only predictably diminish the offender’s potential to change, but
also increase social and occupational ostracism if the individual
is ever released to the community thereby preventing successful
social reintegration...In addition, the political rhetoric that often
accompanies enactment of these laws may make the public
come to see all sex offenders as repeatedly offending sexual
predators, even though some may be first-time offenders. First-
time offenders may be particularly amenable to treatment, yet
the rhetorical heat of the sexual predator label may make it

politically impossible for them to obtain diversion to treatment
programs.
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(Winck, 1998: 539 in Petrunik, 2002: 499).

It may be argued that there are those sex offenders who have victimised children,

but are not paedophiles in the medical sense, perhaps able to change their

offending pattern or to stop offending altogether, and are hindered from doing so
because of this pervasive labelling (Weiss, 1999). The social stigma of the sex
offender label is aggravated by community notification. Meloy (2006) fears that

the consequences of stigma may outweigh the dubious benefits of notification.

She comments that informal and internal controls of individuals have been found
to be more effective than legal sanctions. This finding may promote work to
develop stronger internal controls through Foucauldian normalisation and

conformity in Sex Offender Treatment Programmes (SOTP) and residential

settings.

3.4.3. Practice of Notification

Some arguments used to criticise strategic accommodation can also be applied to
notification programmes. Where the housing of sex offenders is prohibited for

specific distances from areas such as schools or parks (incorporated into law in

some states of the US, for example, Iowa, see Part One, section 2.2.), some

members of the community are concerned that offenders can simply travel to new

areas if they choose to. Julia Long (psychologist at HMP Grendon) states the

problems in relation to notification:

I don’t see that as being in any way helpful. It doesn’t protect
children in any way, shape or form that I can see. Quite apart
from questions of logistics — how far and wide are you going to
put these posters up? — you have to remember that paedophiles,
like the rest of us, are more than capable of walking down the
street and moving into another area where there have been no
posters. I also think that this sets up the desire to offend; they
feel low and angry and bitter, which is how I have characterized
what was usually going on before they offended in the first
place. I know that’s what I would feel like if I was held to be an
‘undesirable’ in the community, and my picture was posted on
every lamppost and people were crossing the street to avoid me.

[ would feel lonely, angry and rejected and not owned by the
community.

(Julia Long 1n Silverman and Wilson, 2002: 44).
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In the US, notification programmes are rarely implemented wider than town
boundaries, or possibly county boundaries. That a sex offender can simply move
is not disputed, but the register requires them to inform the police of their move
and their new address so that the necessary notification can be undertaken.
However, such compliance does not always happen, and the offender may only
move out of the area for a day or two (if it is a short period there is no
requirement to inform the police). As soon as offenders leave their areas without

informing police or probation, notification no longer has the controlling effect it

may have in offenders’ home area. Interestingly, Tewkesbury (2006) found that
the longer the period an offender is to be registered, and the longer they have
already been on the register, the more likely that they will fail to register a move
of address. Thus, as in housing, all notification may have achieved is the
displacement of offending. However, McAlinden (2004) found that the majority
of sex offenders who are reconvicted commit further crimes in the area which has

been notified about them, which suggests that notification neither deters

offenders nor displaces crime.

A study conducted within America on the effects of community notification on

sex offenders found that of all the problems notification caused, the main issues

were housing and employment (Zevitz and Farkas, 2000). One offender

interviewed described how he had moved seven times within a five month period
due to notification programmes. He also illustrates the problem of finding

suitable housing when complying with the restrictions placed upon sex offenders:

I was evicted from my apartment. I found another apartment
that I could atford. The DOC (Department of Corrections) said,
no, you can’t live there because it is fairly close to a school. We
found another place, but it was kind of close to a park. So then
we came out here only because my girlfriend’s mother owns the

place. So, yeah it’s had a big impact. It’s like I'm stuck here
because I'm afraid to move. As soon as I move, they’re going to

renotify and 1t’s going to the whole shebang again. So I'm stuck
paying $750.00.

(Zevitz and Farkas, 2000: 382)

It may be argued that the effect of the notification program was successful in this
case, as the oftender was housed away from schools and parks and lived stably

with a family. However, it is a stability born from fear and cannot be guaranteed.
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If the family situation breaks down it is not unlikely that the offender may
attempt to go underground, and 1f he succeeds he poses more of a danger than if
community notification had not been employed and he remained known to the
police and Department of Corrections. Similar stories are told by many sex
offenders within this qualitative study, including how, when suitable housing
cannot be found, otfenders have been placed back in minimal security
prisons/correctional facilities or drug half-way houses (irrespective of whether

they have a drug addiction or not) (Zevitz and Farkas, 2000). Such

accommodation provisions are inadequate as a reduction in recidivism requires a
secure, stable lifestyle. Suitable housing is essential in achieving this as security
cannot be maintained in spite of continual moves due to hostile community
action or provisional residence in half-way houses or correctional facilities. Ray
Wyre, (2002) argues that the best method of housing dangerous sex offenders
until they have been treated and/or reintegrated into society may be the building
of specialist, residential clinics (such as the Wolvercote clinic, closed in 2002).
However, the idea has been met with much hostility and has resulted in arson

attacks and the subsequent abandaning of the project (Wyre, 2002). Such
examples 1llustrate how strong and forceful public opinion can be, though often
misguided and misdirected. Disclosure of information through the media ‘Name

and Shame’ campaigns has resulted in a number of attacks on innocent people,

and at least one death through arson of a 14 year old girl NACRO, 2002a). The

issue for many who have to work with sex offenders and ensure public safety is

that once the public have got their wish and the offender has moved from their

area then where do they go? They may hide themselves away; changing their
name, pretending they are not who they are. The sex offender ends up another

anonymous face in private rental accommodation, where no-one knows them,

and they are free to ‘start again’.

The failure of notification has been illustrated from another angle, that of

recidivism and offenders’ attitudes towards it. In interviews conducted by Zevitz
and Farkas (2000) a number of offenders interviewed expressed their opinion

about the ability of notification to force conformity by the offenders, and the

ability of community members to protect themselves:
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If these people know that you’re a sex offender and they keep
saying — keep pointing at you and everything else, everything
breaks under pressure, everything. No matter what. No matter
how strong he thinks he i1s. You taunt a dog long enough, no

matter how calm and cool — calm and collected that dog might

have been the whole time, 1t might have been the most loving
dog with children and everything else, but you taunt the dog

long enough, it’s going to bite. And that’s exactly what this law

does. It makes John Q. Public taunt the sex offenders. And
sooner or later something 1s going to snap.

(Zevitz and Farkas, 2000: 388)

This emphasis on collective community responsibility may account for
Tewkesbury’s (2006) finding that two thirds of registered sex offenders in their

study report contact with police or probation once a year or less.

A study of male sex offenders’ attitudes towards notification procedures
undertaken in Florida found that their experiences supported concerns that
notification may not fulfil its aims of public protection and social reintegration

(Levenson and Cotter, 2005a). The majority of respondents reported negative

consequences of notification, such as stress, isolation, fear, shame, hopelessness
(including suicidal thoughts), or loss of personal relationships. Just under a third
reported losing their home or employment, threats or harassment (Levenson and
Cotter, 2005a; Tewkesbury, 2006; 2005). Although this suggests that the

majority of sex offenders may reasonably be expected to disagree with

notification policies, 25% of offenders in this study thought that it was fair that
communities were informed about them, however, over 90% disagreed that their
home and work address, phone number and vehicle details should be disclosed
(Levenson and Cotter, 2005a). Additionally, Tewkesbury (2005) found that
registered sex offenders were diametrically split in their agreement that registers
deterred them from re-offending (40% completely disagreed and 43% completely
agreed). Meloy (2000) reported a 1988 California study by Lewis that found no
evidence that notification was any more effective than registration in preventing
re-offending or aiding the investigation, location and arrest of suspected sex

offenders. These findings were replicated in later American studies such as

Schram and Milloy’s (1995) Washington study.
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Researchers that have sought to reconcile community notification with Human
Rights issues have notably failed in this endeavour. An American study by Zevitz
and Farkas (2000) into the reactions and attitudes of sex offenders to community
notification and supervision, reported that they had ‘not resolved whether the
detrimental effects of community notification on released offenders’
rehabilitation and privacy rights outweigh the public’s right to be informed about
resident sex offenders’ (Zevitz and Farkas, 2000: 390). Whilst there may be some
cultural bias within this research (as the researchers are based in the US), their

statement reflects the undecided nature of the debate that is being waged on the
British side of the Atlantic as well.

Notification affects the family of the offender as well as the individual, which
sometimes results in the offender being abandoned by their family; further

isolating them from community life. Zevitz and Farkas (2000) quote one offender

as saying:

My ex-girlfriend left because of it. Because of being in the paper,
she was afraid she’s gonna be attacked. It got to the point where

she was scared to even go out to the store for milk. So she went
her way, I went mine.

(Zevitz and Farkas, 2000: 383).

While offenders may be tempted to blame many of their problems on external

forces outside of their control, there may be some truth in the narratives related
to Zevitz and Farkas (2000). Fear of harassment and attacks do not only affect

the offender, but also people close to him/her. They are blamed for being close to
the offender; tainted by association (Tewkesbury, 2005). Such reactions by
members of the community can hinder and prevent the offender from
reintegrating back into the community, therefore, providing the setting for more
offences as the offender is excluded by the society that shun him/her for not
being part of them. The negative effect of notification is most keenly felt by

victims who are related to their offender. Due to open notification policies in the

US, these victims are readily identifiable and are vulnerable to the shame and
pain that disclosure can cause (Zevitz and Farkas, 2000). Etzioni claims that

notification unnecessarily shames many sex offenders who offended against
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members of their own family as these offenders are already known to the victims
and potential victims, he argues that it is degrading and pointless to disclose their
identity further than the family circle (Etzioni, 1999). This argument, however,
denies that sex offenders have the ability to form new families, or that offenders
who abuse intra-family victims may also abuse outside of the family, the two
groups are not necessarily mutually exclusive. In Britain, however, as disclosure
is on a limited scale at the discretion of the police, the potential effect on victims

is not so great, yet the experience of the US in this matter cannot be ignored,

especially as restorative justice primarily focuses on the interests of victims.

3.4.4. The Sex Offender in the Carceral Society

Whilst it may seem that sex offenders are one of the classifications of offender
that are most subjected to disciplinary power within the carceral society due to
their unenviable position as one of the most demonised sections of the
population (see Part One chapter 2), it is this demonisation and ostracisation that
Kleinhans (2002) believes sets sex offenders apart from the carceral society. She

argues that the registration of sex offenders (and notification in the United

States) excludes them from society rather than controls them within society. The
requirements of the various sex offender orders and licence conditions prevents

them from re-offending because they are removed from the vulnerable members

of the community, rather than manipulating them into not offending. Kleinhans
(2002) also comments that Foucault (1977) required discipline to be contained if

it is to be effective (within a prison, for example), however, she fails to take into
account that he also analyses the whole of society in carceral terms,

understanding that the control mechanisms present within the prison extend
beyond those walls. Within this discourse disciplinary power is inevitably
present throughout the punitive controls on sex offenders, be they exclusionary
in their nature or conformatory. The evidence of this may be present within the
nature of community punishments. What Kleinhans (2002) regards as
exclusionary tactics, maybe viewed as endeavours to maintain the visibility of
sex oftenders within the community, She acknowledges that sex offenders are
thrust into ‘constant visibility’ (Kleinhans, 2002: 245) through registration and
notification requirements, but she sees their failure to prevent re-offending and to

encourage sex offenders to go ‘underground’ as evidence that they are the
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exception to the carceral. However, whether they succeed or not, they are
mechanisms to surveille sex offenders in the community; the pre-requisite for

hierarchical observations, normalising judgements and examination.
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Chapter 4: INSTITUTIONS AND DISCIPLINARY POWER
This study focuses on a probation hostel as a site of disciplinary power exerted
on sex offenders in the community. However, it can be argued that the hostel

itself is a strategy of power, not simply a place in which other strategies are

enacted. In this respect the hostel can be regarded as an example of an institution,
the nature and use of which, in disciplinary terms, Foucault describes in his

works; Discipline and Punish (1977) being the most pertinent to this discussion.

4.1 Foucault and the Institution

Foucault’s three best known works discuss similarly closed institutions: the
asylum, clinic and prison; although these are by no means the full extent of his
discussions (¢f. Foucault, 1961, 1963 and 1977). These settings have
commonalities; they are all ostensibly concerned with the ‘cure’ or reform of the

subjects within them, the subjects are involuntarily accommodated within closed
or semi-closed institutions and are subject to social condemnation or

ostracisation. In all cases, subjects are caught in a net of power discourses within

the institution, whilst the institution itself is part of a wider ‘Carceral Net’

(Foucault, 1977). Mechanisms of disciplinary power that are characteristic of
institutions include techniques which Foucault (1977) refers to as hierarchical

observations, normalising judgements and examinations.

4.1.1. Hierarchical Observations

This technique of disciplinary power is idealised in Bentham’s Panopticon. Also
called the Inspection House, the Panopticon was initially designed as a prison,
but could be adapted for use as other institutions such as schools, factories or
hospitals. Based on a circular arrangement the design allowed for the continuous,
simultaneous surveillance of numerous individuals by a single observer
(Dinwiddy, 1989). What architectural historian Robin Evans (in Dinwiddy, 1989:
38) calls “...a ‘vividly imaginative’ fusion of architectural form with social
purpose’ Foucault regards as the pure archetypal of disciplinary power through
surveillance (1977). In the Panopticon “...visibility is a trap..<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>