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IDENTIFYING ‘EXCLUSIONARY AGREEMENTS’: AGREEMENT TYPE AS A 

PROCEDURAL LIMITATION IN UNCLOS DISPUTE SETTLEMENT 

 

The United Nations Convention on the Law of the Sea (UNCLOS) is heralded as a 

constitution for the oceans, and as part of this, provides for a compulsory dispute 

settlement procedure entailing binding decisions. However, case law and academic 

commentary have highlighted significant issues in definitively identifying other 

agreements that could preclude these compulsory procedures – a concept permitted 

by the Convention in certain circumstances. This paper begins to explore this 

challenge by contending that the type of agreement plays a significant role in whether 

or not it could be determined to be an ‘exclusionary agreement’. In doing so, the 

article conducts a systematic interpretation of Articles 281 and 282 UNCLOS, 

underpinned by the application of relevant provisions in the Vienna Convention on 

the Law of Treaties. This provides a conclusive basis as to whether the status of an 

agreement as an ‘ad hoc agreement’ (specific; adopted for the dispute) or an ‘existing 

agreement’ (general; adopted prior to the dispute) holds any significance in the 

context of these articles.  

 

Keywords: law of the sea, dispute settlement, jurisdiction, procedure, treaty interpretation 

 

 

I. INTRODUCTION 

 

Disputes are inevitable in international relations and all nations have a duty to settle them by 

peaceful means.1 States can choose their own peaceful means of dispute resolution, with no 

nation having locus standi to unilaterally initiate litigation against another. Such freedom is 

important in a Westphalian system of international law; a reflection of its consensual nature 

and a recognition of the sovereignty that each individual State possesses. However, in many 

circumstances, States may have hitherto agreed to accept the jurisdiction of a particular court 

or to submit a dispute to a specific procedure, for example, through ratification of a treaty.  

This is the case for States party to the United Nations Convention on the Law of the 

Sea 1982 (UNCLOS).2 Although parties remain largely free to settle a dispute by any peaceful 

means of their own choice,3 if no settlement has been reached by recourse to such means, 

parties must proceed to UNCLOS’ compulsory procedures entailing binding decisions in 

Section 2, Part XV.4 However, Articles 281 and 282 UNCLOS are exceptions to this rule, under 

which it is possible for other agreements to displace Section 2 mechanisms if applicable criteria 

are met (‘exclusionary agreements’). States may wish to rely on these exclusionary agreements 

 
*Dr. Hayley Roberts, Senior Lecturer in Public International Law, Bangor University. The author would like to 

thank the anonymous reviewers for their most helpful comments in shaping the final draft of this paper, and 

Virginie Rouillard Le Court de Billot for assisting with the interpretation of the French text. Particular thanks also 

go to Professor Karen Scott for her kindness and patience in a global pandemic, as well as 5-year-old Gruff for 

being a great work-from-home buddy over the last several months.  

 
1 Art 2(3) Charter of the United Nations, 24 October 1945, 1 UNTS XVI.   
2 United Nations Convention on the Law of the Sea (adopted 10 December 1982, entered into force 16 November 

1994) 1833 UNTS 396 (UNCLOS). 
3 Art 280 UNCLOS; a ‘dispute’ is defined in the Mavrommatis case as a ‘disagreement on a point of law or fact, 

a conflict of legal views or interests between two persons.’ The Mavrommatis Palestine Concessions case (Greece 

v UK) PCIJ 1924, Series A, No 2, 11. 
4 Art 286 UNCLOS.  
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to resolve their disputes for several different reasons, such as a desire to avoid binding 

settlement or a preference for another forum.  

A significant problem is that the application of Articles 281 and 282 in practice is both 

complex and controversial, as the positive identification of an exclusionary agreement places 

procedural limitations on in merito jurisdiction in cases convened under the auspices of 

UNCLOS. The range of agreements falling within the ambit of these provisions has long been 

a ‘hotly debated issue,’5 with commentators questioning how it will be possible to determine 

what dispute settlement procedures in other agreements will exclude Part XV UNCLOS.6 

Subjective and varied approaches have meant it has been difficult to identify a basis by which 

exclusionary agreements can be definitively and consistently identified, and recent cases such 

as the South China Sea Arbitration7 and Timor-Leste v Australia8 illustrate that the problem 

endures. 

Other work in this area has focused more broadly on the effect of these articles. For 

instance, Bankes’ very comprehensive paper published in Ocean Development and 

International Law in 2017 provides a holistic overview of several of these issues.9 Bankes 

examines the jurisprudence with respect to Articles 281-283 UNCLOS, and in doing so, 

addresses such issues as whether there is a single or multiple dispute(s) and considers the 

obligation to exchange views under Article 283. This paper does not intend to speak to all the 

issues raised by these provisions. Rather, it builds upon this previous work by developing an 

in-depth examination of a single area of focus that has been under-analysed in the literature to 

date. To this end, the paper identifies what type of agreements could exclude UNCLOS 

compulsory procedures under Articles 281 and 282; more specifically, it considers whether the 

status of an agreement as an ‘ad hoc agreement’ or an ‘existing agreement’ holds any 

significance in this respect. This paper argues that before determining whether an exclusionary 

agreement should be legally binding, or whether the exclusion of other procedures therein 

should be explicit, the status of the exclusionary agreement must be considered as the first 

potential procedural limitation. While this does give the paper a narrow scope, it allows for a 

detailed and systematic analysis of this important factor. 

Given the difficulties caused by this issue and the absence of clarification, this paper 

seeks to determine how jurists could begin to definitively identify which agreements supersede 

UNCLOS compulsory procedures under Articles 281 and 282, providing greater consistency 

and clarity in UNCLOS dispute resolution. In doing so, it conducts a multilayered analysis of 

Article 281 and 282 to establish a firm theoretical basis for determining which types of 

agreements are within the scope of those provisions. Part II makes use of the Vienna 

Convention on the Law of Treaties’10 (VCLT) provisions on interpretation to examine the 

ordinary meaning of both articles, subsequent practice (and jurisprudence), and supplementary 

 
5 B Kwiatkowska, ‘Barbados v Trinidad and Tobago: Award on Jurisdiction and Merits’ (2007) 101 AJIL 149, 

151, note 8.  
6 See for example, N Klein, Dispute Settlement in the UN Convention on the Law of the Sea (Cambridge University 

Press 2005) 37, note 35; D Horowitz, ‘The Catch of Poseidon’s Trident: The Fate of High Seas Fisheries in the 

Southern Bluefin Tuna Case’ (2001) 25 Melb U L Rev 810, 820-21; B Kwiatkowska, ‘Southern Bluefin Tuna 

(Australia and New Zealand v Japan) Jurisdiction and Admissibility’ (2001) 95 Am J Int’l L 162, 169-70. 
7 The South China Sea Arbitration (The Republic of Philippines v The People’s Republic of China), PCA case 

No. 2013-19, Award on Jurisdiction of Admissibility, 29 October 2015. 
8 Conciliation between The Democratic Republic of Timor-Leste and The Commonwealth of Australia (Timor-

Leste v Australia), PCA case No. 2016-10, Decision on Competence, 19 September 2016.  
9 N Bankes, ‘Precluding the Applicability of Section 2 of Part XV of the Law of the Sea Convention’ (2017) 48 

Ocean Dev & Int’l L 239. 
10 Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27 January 1980) 1155 

UNTS 331. 
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means, before concluding remarks are offered in Part III, outlining key considerations for 

international courts and tribunals in future cases.  

 

 

II. INTERPRETATION OF ARTICLES 281(1) AND 282 UNCLOS: WHAT IS THE 

RANGE OF AGREEMENTS WITHIN THEIR SCOPE? 

 

Part XV UNCLOS relates to the settlement of disputes and this is divided into three sections. 

Section 1 contains general provisions, and the consent-based nature of UNCLOS’ dispute 

resolution provisions can be seen in Articles 279 and 280.11 Parties can settle disputes by any 

peaceful means of their choosing, but parties must exchange views regarding the dispute’s 

settlement.12 However, if no settlement has been reached by recourse to Section 1,13 

compulsory procedures entailing binding decisions can be initiated in Section 2. Parties still 

retain the right to choose the means, including the International Court of Justice (ICJ), the 

International Tribunal for the Law of the Sea (ITLOS), or an arbitral tribunal constituted in 

accordance with Annex VII UNCLOS.14 If parties cannot agree on the same procedure, the 

dispute shall be submitted to arbitration. Finally, Section 3 provides for both automatic and 

optional limitations and exceptions to Section 2,15 depending on the type of dispute.  

The articles that make provision for exclusionary agreements are Articles 281 and 282, 

Section 1, which are broadly set out in a similar way. Both provisions first stipulate that the 

dispute must involve the interpretation and application of UNCLOS, before stating that certain 

agreements will preclude Section 2 mechanisms if specific criteria are met. They are consistent 

with the basic principle that parties to disputes should be free to agree upon the preferred means 

of settlement, even if to agree that in certain circumstances they prefer to have it unsettled 

rather than submit it to the procedures of Part XV.16 The effect of these provisions is to place 

procedural limitations on jurisdiction where exclusionary agreements are in place. However, a 

problem herein lies in that there has been little certainty in identifying the range of agreements 

that are within the scope of Articles 281 and 282, creating doubt as to which type of agreements 

might preclude UNCLOS compulsory procedures and protracting several international 

disputes.17 To improve clarity and consistency in dispute settlement, a definitive interpretation 

is needed.  

 

 

A. A ‘Good Faith’ Interpretation 

 

Article 31(1) VCLT provides that ‘a treaty shall be interpreted in good faith in accordance with 

the ordinary meaning to be given to the terms of the treaty in their context and in the light of 

 
11 However, as Bankes notes, the provisions of section 1 cannot serve a jurisdictional function where a dispute is, 

for example, submitted by agreement of the parties to arbitration by other means than Annex VII, or to the 

International Court of Justice (ICJ) on the basis of declarations pursuant to the optional clause of Art 36(2) of the 

Statute of the Court; Bankes (n 9) 240.  
12 Art 283 UNCLOS. 
13 Art 286 UNCLOS. 
14 Art 287(1) UNCLOS. 
15 Arts 297 and 298 UNCLOS.  
16 MH Nordquist et al, United Nations Convention on the Law of the Sea 1982: A Commentary (Vol V, Brill 

Nijhoff 1989) 24 (Virginia Commentary). 
17 For example, in the South China Sea Arbitration (Jurisdiction and Admissibility) (n 7), one of China’s reasons 

for denying the jurisdiction of an arbitral tribunal convened under Annex VII UNCLOS was that such an 

exclusionary agreement existed between the parties. China refused to participate in the proceedings and has not 

accepted the Award. 
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its object and purpose.’ While it is widely recognized that the concept of ‘good faith’ in 

international law can be found in its oldest rule, pacta sunt servanda, it is difficult to give 

precise meaning to the concept in treaty interpretation. Given this, the instant analysis relies on 

three particular principles derived from Gardiner’s work on interpretation to give effect to the 

concept.18 First, Gardiner notes that good faith applies to the whole process of interpreting a 

treaty rather than to the meaning of specific terms, and is subjective in the sense that it attaches 

to the interpreter.19 Second, interpreting a treaty in good faith may include an element of 

reasonableness, but the concept is also used to justify a process for determining the intention 

of the parties.20 Finally, two elements of the ‘principle of effectiveness’ are within the scope of 

the concept;21 one, that the maxim ut res magis valeat quam pereat is satisfied, that is, an 

interpretation of a term should be preferred which gives it some meaning and role rather than 

one which does not, and second, an interpretation is preferred that fulfils the aims of the treaty.22 

In this context, holistic consideration is given to the good faith interpretation of Articles 281 

and 282. 

 

1. The Ordinary Meaning of the Terms in Their Context 

 

A good faith interpretation is made in accordance with the ordinary meaning given to the terms 

of the treaty in their context. The ‘ordinary meaning’ is generally seen as the starting point of 

the interpretative process,23 the initial implication that the interpreter assigns to the words upon 

first impression. Context qualifies the ordinary meaning, either confirming it or modifying an 

over-literal approach, and incorporates the treaty in its entirety, including the preamble and any 

annexes.24 If the ordinary meaning of Article 281(1) is taken in good faith, the text refers to an 

agreement to settle a particular dispute concerning the interpretation or application of 

UNCLOS:  

 

If the States Parties which are parties to a dispute concerning the interpretation or 

application of this Convention have agreed to seek settlement of the dispute by a 

peaceful means of their own choice, the procedures provided for in this Part apply 

only where no settlement has been reached by recourse to such means and the 

agreement between the parties does not exclude any further procedure.25  

 

The first line makes reference to States being party to ‘a’ dispute concerning the interpretation 

or application of UNCLOS, which is followed by an indication that the parties have agreed to 

seek settlement of ‘the dispute’. The use of ‘the’ in this second sentence has the effect of 

specificity, indicating that this is a particular dispute, whereas a second usage of ‘a’, for 

example, could have provided a more generalised interpretation if this was indeed the intention. 

This would provide that Article 281 refers to ad hoc agreements concluded by parties to a 

particular dispute to agree upon a specific means of settling that dispute. Within this agreement, 

parties are also free to exclude any other procedure.  

 
18 R Gardiner, Treaty Interpretation (2nd edn, Oxford University Press 2015). 
19 ibid 168. 
20 ibid 168. Gardiner notes that the VCLT rules are directed to this, but do not explicitly say so.  
21 GG Fitzmaurice, ‘Law and Procedure of the International Court of Justice: Treaty Interpretation and Certain 

Other Treaty Points’ (1951) 28 Brit Yb Int’l L 1, 9. 
22 Gardiner (n 18) 168. 
23 ibid 181 
24 ibid 197. The UNCLOS Preamble is mainly examined below under ‘object and purpose’ to avoid duplication.  
25 Emphasis added. 
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On the other hand, Article 282’s chapeau indicates that it provides for ‘obligations under 

general, regional or bilateral agreements’, already suggesting that this provision refers to 

existing obligations a State may have under other instruments. The text reads:  

  

If the States Parties which are parties to a dispute concerning the interpretation or 

application of this Convention have agreed, through a general, regional or 

bilateral agreement or otherwise, that such dispute shall, at the request of any party 

to the dispute, be submitted to a procedure that entails a binding decision, that 

procedure shall apply in lieu of the procedures provided for in this Part, unless the 

parties to the dispute otherwise agree.26 

  

When the ordinary meaning of this provision is ascertained, it refers to standing bilateral or 

multilateral agreements between parties under which disputes that concern the interpretation 

or application of UNCLOS (‘such dispute’) could be subject to. This suggests that Article 282 

may apply to existing, general agreements containing dispute settlement procedures that could 

cover alleged breaches of UNCLOS,27 and that States may unilaterally submit the dispute to 

these procedures under Article 282. Prima facie, the term ‘…or otherwise’ in the provision 

appears to be a catch-all clause that could cover instances that fall outside ‘general, regional or 

bilateral agreements’, for example, a State’s unilateral acceptance of the International Court of 

Justice’s (ICJ) jurisdiction.28 

The distinction in interpretation between the two articles is an important factor in 

determining in merito jurisdiction, and could ‘have a significant impact in practice on the effect 

of Section 2 of Part XV’29 owing to the large number of agreements that do not establish 

compulsory jurisdiction. However, it is important that the ordinary meaning of these terms is 

not determined in the abstract, but rather it is ‘both of common sense and good faith’ to do so 

in the context of the treaty.30 Given this, Articles 281 and 282 must be read together with the 

other articles of Part XV, Section 1, including each other. 

 
26 Emphasis added 
27 The focus of this paper is to determine whether agreement type (ad hoc/general) holds significance in respect 

of excluding UNCLOS procedures. However, an intertwined issue is whether the general agreements’ settlement 

procedures must specifically have jurisdiction to consider breaches of UNCLOS, and so this issue is addressed to 

some extent in this paper through the application of the VCLT provisions. Also of importance in a broader context 

are questions of complementary agreements, and whether there is a single dispute arising under multiple treaties 

or whether there are multiple disputes. These issues are beyond the scope of this immediate paper.  
28 There has been some debate about the ICJ, with commentators stating that declarations to accept the jurisdiction 

of the ICJ are unilateral actions and cannot be regarded as a ‘general, regional or bilateral agreement’, see Klein 

(n 6) 43. However, the term ‘…or otherwise’ in Art 282 could be construed as existing for this very reason, see Y 

Tanaka, The International Law of the Sea (2nd edn, Cambridge University Press 2015) 234; Indeed, in Maritime 

Delimitation in the Indian Ocean (Somalia v Kenya) Judgment on Preliminary Objections, ICJ, 2 February 2017, 

the ICJ noted: ‘Article 282 makes no express reference to an agreement to the Court’s jurisdiction resulting from 

optional clause declarations. It provides, however, that an agreement to submit a dispute to a specified procedure 

that applies in lieu of the procedures provided for in Section 2 of Part XV may not only be contained in a “general, 

regional or bilateral agreement” but may also be reached “otherwise”. The ordinary meaning of Article 282 is 

broad enough to encompass an agreement to the jurisdiction of this Court that is expressed in optional clause 

declarations.’  
29 BH Oxman, ‘Courts and Tribunals: The ICJ, ITLOS, and Arbitral Tribunals’ in DR Rothwell et al, The Oxford 

Handbook of The Law of the Sea (Oxford University Press 2015) 402. This ‘significant impact’ can be seen in 

cases examined below, such as the Southern Bluefin Tuna Case (Australia & New Zealand v Japan), Award on 

Jurisdiction and Admissibility, Arbitral Tribunal constituted under Annex VII UNCLOS, 4 August 2000, 39 1LM 

1359 (2000).  
30 Draft Articles on the Law of Treaties and Commentaries, Commentary on Draft Articles, Yearbook of the 

International Law Commission (1966) vol II, 221, para 12. The ILC also notes that ‘these principles have been 

repeatedly affirmed by the Court.’ 
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Although the articles appear to have similar inference prima facie, there must be some 

difference in their interpretation – a differentiating factor - lest one be superfluous. The 

chapeaux and text of the two provisions could make an explicit distinction between agreements 

with procedures that lead to either binding or non-binding decisions, but they do not. Further, 

if all agreements were theoretically subject to Article 281 in the first instance, it would render 

the criteria in Article 282 redundant as they would simply be encompassed in the broad 

interpretation of the former provision.31 Applying the ut res rule in good faith, the preferred 

interpretation of the term is the one that gives it some meaning and role, giving it the fullest 

weight and effect, rather than one that does not.32 Logically, then, the provisions cannot be 

applied to the same agreements; if Article 282 applies to general agreements, Article 281 must 

apply to agreements that relate to specific disputes. The implication in Article 282 that parties 

to the dispute can ‘otherwise agree’ also suggests that this could cover the type of agreements 

anticipated by Article 281. 

 The other provisions in Section 1 reflect consensual dispute resolution; Article 279 

places an obligation upon States to settle any dispute by peaceful means and Article 280 gives 

States the ability to choose any peaceful means of their own choice at any time. Placed in this 

context, the interpretation of Article 281 does not detract from parties’ ability to decide upon 

their preferred means of dispute resolution: parties can agree, ad hoc, on a specific means of 

settlement for a particular dispute to the exclusion of all other UNCLOS procedures, even 

where the chosen method does not lead to binding settlement. The interpretation also correlates 

with Article 283(1), which requires parties to a dispute to exchange views regarding its 

settlement by negotiation or other peaceful means. It is reasonable to assume that any 

agreements so concluded as a result of this exchange of views under Article 283(1) may be 

those agreements referred to in Article 281(1).33 The good faith interpretation of this provision 

stays faithful to continued consensual dispute resolution and confirms that the ordinary 

meaning is not over-literal.  

Article 282 also ensures an element of choice as States will already have agreed to the 

procedures in general treaties by signature and ratification, and even then, the article makes 

provision for parties to the dispute to otherwise agree. However, if Article 282 was restrictively 

interpreted to provide that UNCLOS is only excluded if the procedure in question has specific 

jurisdiction to consider breaches of UNCLOS, it would restrict States’ freedom of choice quite 

significantly. Unless parties otherwise agree to resolve the dispute by other means, UNCLOS 

procedures would likely take priority in most cases. The context provided by other articles in 

Section 1 is significant, which upholds both the obligation and right to settle any dispute by 

any peaceful means of parties’ own choice. The better reading is the ordinary meaning; that the 

agreements referred to in Article 282, and the settlement procedures within, should be 

sufficiently general so as to cover law of the sea disputes.  

 

 

 
31 This reasoning is also reflected in some academic commentary: Bankes notes that Article 281 is only triggered 

if the parties have agreed to seek settlement of ‘the dispute’, Bankes (n 9) 242; see also, DA Colson and P Hoyle, 

‘Satisfying the Procedural Prerequisites to the Compulsory Dispute Settlement Mechanisms of the 1982 Law of 

the Sea Convention: Did the Southern Bluefin Tuna Tribunal Get It Right?’ (2003) 34 Ocean Dev Int’l L 59, 69; 

cf BB Jia, ‘Four Legal Issues in Relation to the South China Sea Arbitration’ in M Hiebert et al, Perspectives of 

the South China Sea: Diplomatic, Legal and Security Dimensions of the Dispute, A Report of the CSIS Sumitro 

Chair for Southeast Asia Studies (Rowman & Littlefield 2014) 77.  
32 ‘Particular provisions are to be interpreted so as to give them the fullest weight and effect consistent with the 

normal meaning of the words and with other parts of the text’, Fitzmaurice (n 21) 9. 
33 The Virginia Commentary also reflects this argument, but in the context of Article 282, stating that the 

‘consultations that are mandated by article 283 may facilitate such an agreement.’ Virginia Commentary (n 16) 

27. 
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2. ‘Object and Purpose’ of the Treaty 

 

Considering the provisions in the context of the treaty contributes to their understanding, 

however the articles must also be considered in light of the treaty’s object and purpose for a 

better determination of the interpretation.34 Gardiner notes that examining the object and 

purpose of a treaty sheds further light on the ordinary meaning,35 with Aust stating that ‘having 

regard to the object and purpose is more for the purpose of confirming an interpretation.’36 

Sinclair also endorses this view, affirming that, 

 

reference to the object and purpose of the treaty is, as it were, a secondary or ancillary 

process in the application of the general rule on interpretation. The initial search is for the 

‘ordinary meaning’ to be given to the terms of the treaty in their ‘context’; it is in the light 

of the object and purpose of the treaty that the initial and preliminary conclusion must be 

tested and either confirmed or modified.37 

 

Although the application of ‘object and purpose’ presents some uncertainty,38 in accordance 

with the guiding principles identified at the outset, a holistic, reasonable and objective approach 

is taken. The intention of the parties and the second element of the principle of effectiveness 

are also afforded particular consideration: if the objective of interpretation, according to this 

element, is to produce an outcome that advances the aims of the treaty, then the object, purpose 

and intention must be identified to determine whether the interpretation achieves this.39  

There is significant commentary on the purpose and development of UNCLOS and this 

section only briefly summarizes some of the vast literature in the context of the instant debate.40 

At its inception, UNCLOS was viewed as a ‘new legal order for the seas’,41 with its Preamble 

stating a desire to settle all issues relating to the law of the sea in a spirit of mutual 

understanding and cooperation.42 To guarantee the objective of settling all issues, facilitating 

recourse to binding dispute settlement seems to be essential. The Preamble also notes that the 

establishment of such a legal order will promote the peaceful uses of the seas and oceans and 

contribute to the realisation of a just and equitable international economic order which takes 

into account the interests and needs of mankind as a whole. It could be reasonably argued that 

authorizing compulsory dispute resolution is an essential element of that, and therefore forms 

part of the treaty’s object and purpose.  

During negotiations,  a significant number of States, particularly certain major maritime 

powers, believed that the compulsory settlement procedures had to be a central part of the 

Convention.43 Binding provisions would prevent States from arbitrarily and unilaterally 

 
34 ILC Commentary on Draft Articles (n 30) 221, para 12.  
35 Gardiner (n 18) 211. 
36 A Aust, Modern Treaty Law and Practice, (Cambridge University Press 2000) 188. 
37 I Sinclair, The Vienna Convention on the Law of Treaties, (2nd edn, Manchester University Press 1984) 130. 

Emphasis added.  
38 Gardiner (n 18) 211. Aust also calls the concept ‘elusive’, Aust (n 36) 130. 
39 Gardiner (ibid). 
40 See, for example, the Virginia Commentary (n 16); Klein (n 6); Oxman (n 29); I Karaman, Dispute Resolution 

in the Law of the Sea (Martinus Nijhoff 2012); Y Tanaka, The International Law of the Sea (3rd edn, Cambridge 

University Press 2019); RR Churchill and AV Lowe, The Law of the Sea (3rd edn, Manchester University Press 

1999); DR Rothwell and T Stephens, The International Law of the Sea (2nd edn, Hart Publishing 2016).  
41 60th Plenary Meeting, UN Doc A/CONF.62/SR.60 (1976), Third United Nations Conference on the Law of the 

Sea Official Records (Off Rec) para 3. This can also be seen in the UNCLOS Preamble and the text in its entirety.   
42 Emphasis added. 
43 See for example, 58th Plenary Meeting, UN Doc A/CONF.62/SR.58 (1976) Off Rec para 30 (New Zealand): 

‘the new convention would thus leave ample scope for differing interpretations, and it was essential that there 

should be a system for the compulsory, impartial and third party settlement of disputes arising from it. If the 
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interpreting provisions, and the advance indication of procedures would ensure that minor 

disputes did not become serious ones.44 Having third-party dispute settlement as an integral 

part of the Convention would also prevent the whole system disintegrating ‘amid complete 

anarchy.’45 This shows intent for recourse to binding, third-party means where disputes could 

remain unsettled. Many States also believed that any exceptions had to be very carefully 

defined in order to avoid situations where parties could evade their obligations,46 which was 

felt to be particularly important to avoid hegemonism and to protect the rights of small and 

developing countries.  

Academic and judicial opinion also reflect the importance of UNCLOS’ compulsory 

settlement procedures.47 Judge ad hoc Keith confirms that in terms of the object and purpose 

of UNCLOS as a whole, the States in the Conference,  

 

moved decisively away from the freedom which they generally have in their international 

relations not to be subject in advance to dispute settlement processes, especially processes 

leading to binding outcomes. The processes in significant part were not to be optional and, 

in general, third party binding decisions were to be available at the request of any party to 

the dispute.48 

 

Romano agrees that ‘it would be stretching interpretive tools beyond their logical limits if what 

was inferred was that the negotiators of UNCLOS did not intend to create an overarching 

regime for compulsory and binding dispute settlement that could also include all regional and 

sectorial conventions.’49 The compulsory settlement procedure remains a decisively included 

feature of the UNCLOS regime to ensure a ‘just and equitable international economic order.’50  

However, some may argue that the settlement regime is not comprehensive and so 

compulsory jurisdiction is not all-encompassing. They could also rightly point to the 

limitations and exceptions to the compulsory settlement procedure as evidence of this, which 

 
Conference did not provide for such a system, it, like other law-making conferences of recent years, would have 

failed to establish a permanent and stable solution to the problems confronting it.’ See also 59th Plenary Meeting, 

UN Doc A/CONF.62/SR.59 (1976) Off Rec para 13-4 (UK), para 21 (Switzerland); 60th Plenary Meeting (n 41), 

para 43 (Cyprus); a point also noted by Nigeria, 61st Plenary Meeting, UN Doc A/CONF.62/SR.61 (1976) Off 

Rec para 57 (Nigeria) 
44 58th Plenary Meeting (ibid), para 12 (Australia); 59th Plenary Meeting (ibid), para 2 (France). 
45 60th Plenary Meeting (n 41), para 44 (Cyprus).  
46 58th Plenary Meeting (n 43), para 10 (El Salvador): ‘in outlining the exceptions great care should be taken to 

use language that aptly described the particular situation and to avoid general and abstract terms, for otherwise a 

wide loop-hole would be provided through which States could evade their obligations’; Australia also noted that 

‘the most difficult problem was that of exceptions and reservations and of the types of disputes in which the parties 

might be free to exclude a system of binding settlement. If exceptions were too numerous or too broadly defined, 

the value of the system would be reduced and the possibility of securing agreement on compromises subject to 

future interpretation would also be diminished’, para 18. See also, for example, para 23 (Singapore), para 35 (New 

Zealand), para 37 (Federal Republic of Germany); 59th Plenary Meeting (n 43), para 17 (UK), para 29 

(Switzerland); 60th Plenary Meeting (n 41), para 49 (Cyprus), para 57 (Japan); 61st Plenary Meeting (n 43), para 

27 (Yugoslavia), para 60 (Nigeria); 62nd Plenary Meeting, UN Doc A/CONF.62/SR.62 (1976) Off Rec para 69 

(Bangladesh), para 85 (Philippines); 63rd Plenary Meeting, UN Doc A/CONF.62/SR.63 (1976) Off Rec para 18 

(Nepal); 64th Plenary Meeting, UN Doc A/CONF.62/SR.64 (1976) Off Rec para 5 (Ireland), para 23 (Fiji).  
47 cf the majority opinion in Southern Bluefin Tuna Case (Jurisdiction and Admissibility) (n 29).  
48 ibid, Separate Opinion of Sir Kenneth Keith, para 23: ‘I refer to the widely stated and shared understanding, 

expressed throughout all the stages of the Conference which prepared the Convention, about the critical central 

place of the provisions for the peaceful settlement of disputes.’  
49 C Romano, ‘The Southern Bluefin Tuna Dispute: Hints of a World to Come… Like It or Not’ (2001) 32 Ocean 

Dev Int’l L 313, 331. See also generally, A Boyle, ‘Further Development of the Law of the Sea Convention: 

Mechanisms for Change’ (2005) Int’l & Comp LQ 563.  
50 Preamble, UNCLOS. 
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were essential in reaching agreement upon a final text.51 The negotiations show a division of 

opinion in relation to many aspects of dispute resolution, with several States disagreeing that 

settlement in UNCLOS should be compulsory.52 For instance, Argentina stated that ‘any system 

or machinery established by the convention should be ancillary to other means of settlement 

which States might choose by mutual agreement.’53 Therefore, while there is an undeniable 

focus on recourse to binding settlement, the importance of freedom of choice is also clear.54  

Consequently, in confirming the ordinary interpretation in light of the object and 

purpose of UNCLOS, a careful balance must be achieved between securing the peaceful 

settlement of disputes using the Convention’s procedures and the freedom of parties to choose 

how to settle their disputes. Article 281, if interpreted too broadly, could see States consigned 

to non-binding settlement procedures in general agreements unrelated to the instant dispute, 

despite the likely absence of intent to preclude UNCLOS procedures when concluding those 

agreements. This in itself could be argued to restrict the ‘complete freedom’55 to choose a 

means of settlement that is so central to UNCLOS, by wholly divesting these States of the 

option for binding settlement. On the other hand, if Article 282 were to be interpreted too 

narrowly, this too would limit States’ ability freedom to choose certain procedures even where 

they lead to binding settlement.  

It appears that the key factor is the ultimate peaceful settlement of disputes, and 

affording parties a choice in doing so, rather than ensuring recourse to UNCLOS procedures 

above all else. Given this, the ordinary meaning afforded to Articles 281 and 282 above can be 

confirmed. Parties have recourse to binding procedures in agreements falling within Article 

282 - or under Section 2 UNCLOS - unless otherwise agreed. Any ad hoc agreements to settle 

specific disputes would come under Article 281, which also provides that parties could choose 

a method that does not necessarily lead to binding settlement. This interpretation facilitates the 

object and purpose of settling disputes while retaining a high level of freedom of choice for 

States.  

 

3. Observations 

 

The good faith interpretation of Articles 281 and 282 reveals that the type of agreement is a 

conclusive factor in whether it is exclusionary, making this a question of la compétence de la 

compétence for a court or tribunal. Article 281 refers to specific agreements to settle the 

dispute, while general agreements with settlement procedures that can cover UNCLOS disputes 

fall within the scope of Article 282. This ordinary meaning is logical and is confirmed when 

considered in context and in light of the object and purpose of the treaty. The object of 

UNCLOS is arguably clear: establishing a ‘comprehensive, uniform and global legal order for 

the world’s oceans’ and sustaining that legal order while giving State parties the freedom to 

 
51 See Arts 297-8 UNCLOS. 
52 India believed that procedures for settling disputes should be reserved for cases when the disputes could not be 

resolved by negotiations between the States concerned and should be based on the express agreement of the 

parties, 59th Plenary Meeting (n 43) para 42 (India). China strongly felt that States should settle their disputes 

through negotiation and consultation, and if they were asked to accept unconditionally the compulsory jurisdiction 

of an international judicial organ, it would be contrary to the principle of State sovereignty, 60th Plenary Meeting 

(n 41), para 27 (China). 
53 59th Plenary Meeting (ibid), para 46 (Argentina). 
54 See also Australia, Belgium, Bolivia, Colombia, El Salvador, Luxembourg, Netherlands, Singapore and United 

States of America: working paper on the settlement of law of the sea disputes, UN Doc A/CONF.62/L.7 (1974) 

Off Rec. 87; Somalia v Kenya (n 28) para 125. 
55 Memorandum by the President of the Conference on document A/CONF.62/WP.9, UN Doc 

A/CONF.62/WP.9/Add.1 (1976) Off Rec 122, para 10. 
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choose their own method of settlement.56 Given this, it would be reasonable to suggest that this 

endorses the meaning of Articles 281 and 282. The good faith interpretation also satisfies the 

ut res maxim and produces an outcome that advances the aims of UNCLOS.  

 

 

B. ‘Subsequent Practice’ 

 

Under Article 31(3), any subsequent practice in the application of the treaty can also be used 

as a means of interpretation. Gardiner notes that the essence of subsequent practice ‘is what 

can be shown to have been done systematically or repeatedly in implementation and application 

of a treaty.’57 The defining test is that the practice must establish the agreement of the parties, 

and relevant evidence will show the ‘concordant’ of the parties,58 which reflects the notion of 

the International Law Commission (ILC) that such practice shows the ‘common understanding 

of the parties as to the meaning of the terms.’59 

Article 281 and 282 are preconditions to a court or tribunal’s jurisdiction in dispute 

settlement, and as such, are generally only relevant when jurisdiction is in question. This 

provides that parties seeking to rely on these clauses may interpret them quite differently, 

depending on whether they are the claimant or respondent, and particularly if they do not 

believe the court or tribunal should have jurisdiction. Given this, it may be difficult to pinpoint 

such ‘concordant’ through State practice alone. However, judicial acts could also be useful, as 

parties ordinarily agree that the decisions of international courts and tribunals shall be final and 

binding.60 Gardiner notes that ‘although each judgment or award is only binding on the parties 

to it, successive judgments or awards in the same sense but between different parties can show 

a consistent practice effective to establish the interpretation as that agreed by the parties in the 

case.’61 In any case, examining the jurisprudence will be instructive in understanding how the 

provisions have been interpreted by courts and tribunals.  

This section aims to identify objective evidence as to the meaning of the treaty62 and 

the provisions in question, particularly in light of very recent cases. It determines whether such 

understanding accords with the Article 31(1) VLCT interpretation outlined above.  

 

1. The Southern Bluefin Tuna Case Australia and New Zealand v Japan 

 

An examination of Article 281 proved to be crucial in the Southern Bluefin Tuna Case,63 the 

first arbitration under UNCLOS, where Australia and New Zealand accused Japan of 

overfishing a critically endangered species, exceeding quotas in the Convention for the 

Conservation of Southern Bluefin Tuna (CCSBT).64 ITLOS found there was prima facie 

jurisdiction,65 but although the UNCLOS Annex VII Tribunal convened to hear the merits 

agreed that the dispute related to the interpretation and application of UNCLOS,66 it determined 

 
56 Boyle (n 49) 575. 
57 Gardiner (n 18) 254. 
58 ibid 255. 
59 ILC Commentary on Draft Articles (n 30) 222, para 15. 
60 Gardiner (n 18) 258.  
61 ibid 259. 
62 ILC Commentary on Draft Articles (n 30) 22, para 15.  
63 Southern Bluefin Tuna Case (Jurisdiction and Admissibility) (n 29). Art 282 was not examined in any great 

detail in the case as the procedures in question did not lead to a binding settlement.  
64 Convention for the Conservation of Southern Bluefin Tuna (entered into force 20 May 1994) 1819 UNTS 359. 
65 Southern Bluefin Tuna Cases (New Zealand v Japan; Australia v Japan), Provisional Measures, Order of 27 

August 1999, para 62.   
66 Southern Bluefin Tuna Case (Jurisdiction and Admissibility) (n 29) para 52. 
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that the CCSBT had excluded UNCLOS compulsory procedures67 meaning there was no in 

merito jurisdiction.68 There has since been much debate about whether the Tribunal ‘got it 

right’.69 

In justifying its decision, the Tribunal stated that,  

 

States Parties that have agreed to seek settlement of disputes concerning the 

interpretation or application of UNCLOS by “peaceful means of their own choice” 

are permitted by Article 281(1) to confine the applicability of compulsory 

procedures of section 2 of Part XV to cases where all parties to the dispute have 

agreed upon submission of their dispute to such compulsory procedures.70 

 

In doing so, the Tribunal afforded Article 281(1) ‘a strained interpretation’.71 Two specific 

points are relevant in this respect: First, despite the CCSBT not having prescribed ‘a’ peaceful 

means as required by Article 281(1),72 the Tribunal still viewed that it fell ‘within the terms and 

intent’ of that provision and Article 280.73 It did so without providing any reasoning for this 

interpretation, leading Justice Sir Kenneth Keith to dissent from the majority on this critical 

issue. In a Separate Opinion, he determined that the CCSBT ‘requires the parties to consult 

about methods of dispute resolution… but it does not itself oblige them to apply any particular 

method.’74 He concluded that the CCSBT did not exclude further procedure, given the ordinary 

meaning of the terms of the two treaties read in their context and in the light of their object and 

purposes.75  

Second, and more significant to this paper, the Tribunal stated that ‘Article 286 must 

be read in context, and that qualifying context includes Article 281(1) as well as Articles 279 

and 280,’76 but neglected to include the very relevant Article 282.77 The relevancy of this article 

 
67 ibid para 59. 
68 ibid para 66.  
69 There is a body of literature on the Southern Bluefin Tuna Case, and as such, this subsection simply discusses 

the Award in the narrow context of this paper. For a more in-depth consideration of the case, see for example, 

Colson and Hoyle (n 31); Romano (n 49); B Kwiatkowska, ‘The Southern Bluefin Tuna Arbitral Tribunal Did 

Get It Right: A Commentary and Reply to the Article by David A. Colson and Dr. Peggy Hoyle’ (2003) 34 Ocean 

Dev Int’l L 369; B Mansfield, ‘The Southern Bluefin Tuna Arbitration: Comments on Professor Barbara 

Kwiatkowska’s Article’ (2001) 16 Int’l J Marine & Coastal L 361; BH Oxman, ‘Complementary Agreements and 

Compulsory Jurisdiction’ (2001) 95 Am J Int’l L 277; B Mansfield ‘Compulsory Dispute Settlement After the 

Southern Bluefin Tuna Award’ in AO Elferink and D Rothwell (eds) Oceans Management in the 21st Century: 

Institutional Frameworks and Responses (Martinus Nijhoff 2004) 255; L Sturtz, ‘Southern Bluefin Tuna Case: 

Australia and New Zealand v Japan’ (2001) 28 Ecology LQ 455.  
70 Southern Bluefin Tuna Case (Jurisdiction and Admissibility) (n 29) para 62, emphasis added. 
71 JG Merrills, International Dispute Settlement (6th edn, Cambridge University Press 2017) 190. Colson and 

Hoyle call it a ‘generous interpretation’, however note that the finding that the CCSBT intended to exclude 

compulsory procedures under Part XV is not an interpretation of UNCLOS, ‘rather, it is instead an interpretation 

of a regional fisheries convention’, Colson and Hoyle (n 31) 67.   
72 Article 16(1) of the CCSBT provides that ‘if any dispute arises between two or more of the Parties concerning 

the interpretation or implementation of this Convention, those Parties shall consult among themselves with a view 

to having the dispute resolved by negotiation, inquiry, mediation, conciliation, arbitration, judicial settlement or 

other peaceful means of their own choice.’ 
73 Southern Bluefin Tuna Case (Jurisdiction and Admissibility) (n 29) para 55.  
74 Separate Opinion of Sir Kenneth Keith (n 48) 51. 
75 ibid. Romano notes that ‘this is perhaps the least convincing part of the Award’ and that ‘far from being an 

agreement to exclude further proceedings, as required by Article 281 of UNCLOS, [Article 16 CCSBT] is merely 

an agreement to agree, eventually, but not necessarily.’ Romano (n 49) 331.  
76 Southern Bluefin Tuna Case (Jurisdiction and Admissibility) (n 29) para 53.  
77 Keith J notes that ‘the structure of Part XV and three elements of section 3 of that Part also contribute to an 

understanding of article 281(1) and the compulsory binding procedures of section 2 of Part XV. They too are part 

of the relevant context.’ Separate Opinion of Sir Kenneth Keith (n 48) para 21. See also, Advisory Opinion on the 
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comes from its ordinary meaning as interpreted above, as it explicitly applies to ‘general, 

regional and bilateral agreements’, signifying that agreement type should be key in determining 

whether an agreement falls under Article 282. By including this provision in the ‘qualifying 

context’, it seems logical that the type of agreement must also be significant to Article 281 or 

else Article 282 becomes superfluous – such a broad reading of Article 281 would incorporate 

all criteria within Article 282, making it redundant.  

Notwithstanding the Tribunal’s acceptance of Article 16 CCSBT ‘as an agreement by 

the parties to seek settlement of the instant dispute by peaceful means of their own choice’,78 

the objectives of the agreement are to ‘conserve and to provide for the optimum utilization of 

southern bluefin tuna’.79 Additionally, the CCSBT was concluded in 1993 with the instant 

dispute arising due to Japan’s experimental fishing programme in 1998-99,80 and the Republic 

of Korea has also since acceded to the treaty in 2001. This would provide that it is not an 

agreement to seek settlement of a particular dispute.81 Indeed, this is the position that Australia 

and New Zealand appear to have taken in the initial ITLOS arbitration, recognising that the 

CCSBT is the product of an ‘article 64-type regional organization’82 and so it would need to 

fulfil Article 282 criteria to exclude UNCLOS provisions. They noted that the agreement does 

not purport to deal with disputes relating to the interpretation or implementation of UNCLOS 

and does not provide for compulsory, binding, third-party settlement,83 so the CCSBT does not 

fall within the scope of Article 282.84  

Judge ad hoc Shearer had also earlier recognized the CCSBT to be a general or regional 

agreement, noting, 

  

Nor does article 282 constitute a bar. Under that article dispute resolution procedures 

adopted by parties to a general, regional, or bilateral agreement shall be applied in lieu of 

procedures under Part XV, but only if such a procedure “entails a binding decision”. As has 

already been noted, the provisions of article 16 of the CCSBT are circular and do not entail 

a binding decision.85 

 

Despite the Tribunal’s decision, it is clear that there is no consensus here. It cannot be ignored 

that twenty-two ITLOS judges found that the arbitral tribunal would have prima facie 

 
Competence of the ILO in regard to International Regulation of the Conditions of the Labour of Persons Employed 

in Agriculture, PCIJ 12 August 1922, 23: ‘In considering the question before the Court upon the language of the 

Treaty, it is obvious that the Treaty must be read as a whole, and that its meaning is not to be determined merely 

upon particular phrases which, if detached from the context, may be interpreted in more than one sense’, emphasis 

added. 
78 Southern Bluefin Tuna Case (Jurisdiction and Admissibility) (n 29) para 54; no justification or reasoning was 

provided for this decision. 
79 See also Japan’s recognition of this purpose, Southern Bluefin Tuna Case (Provisional Measures) (n 65) 

Response and Counter-Request for Provisional Measures Submitted by Japan, paras 10, 13, 55.  
80 The Counsel for New Zealand notes that ‘Article 16 [CCSBT] relates to disputes between two or more of the 

Parties concerning the interpretation or implementation of the 1993 Convention’, confirming this point; Southern 

Bluefin Tuna Case (Provisional Measures) (n 65) Oral Proceedings of 18 August 1999, Doc 

ITLOS/PV.99/20/Rev.2, 28. The CCSBT is not an agreement to resolve a particular dispute.  
81 Of Article 16 CCSBT, Romano states that ‘it cannot be considered a dispute settlement procedure in itself, but 

rather a diplomatic ambition far from having the ability to translate itself into a binding procedure. How this 

“programmatic clause” could obscure and derogate from the compulsory dispute settlement regime set by 

UNCLOS is unclear.’ Romano (n 49) 331. See also, Southern Bluefin Tuna Case (Provisional Measures) (n 65), 

Separate Opinion of Judge ad hoc Shearer 323. The acceptance of procedures in Article 16 entailing binding 

decisions is voluntary rather than compulsory.  
82 Southern Bluefin Tuna Case Oral Proceedings of 18 August 1999 (n 80) 28, referring to Art 64 UNCLOS.  
83 ibid. 
84 ibid. See also Southern Bluefin Tuna Case (Provisional Measures) (n 65) para 54.  
85 Separate Opinion of Judge ad hoc Shearer (n 81) 323, emphasis added. 



 13 

jurisdiction over the dispute, a point also raised by Oxman.86 It is necessary to examine whether 

the ratio decidendi of the case has been authoritative in later cases, amounting to subsequent 

practice in the context of Article 31(3) VCLT.87 

 

2. The Mox Plant Case 

 

The MOX Plant Case88 decision is significant to clarifying the understanding of parties as to 

the meaning of Article 282. The United Kingdom and Ireland were in dispute about a MOX 

fuel plant located near the Irish Sea. Ireland requested that ITLOS impose provisional measures 

pending the constitution of an Annex VII Tribunal, while the UK contended that Article 282 

had displaced the jurisdiction of such a tribunal89 as the dispute also related to alleged breaches 

of regional agreements, such as the Convention for the Protection of the Marine Environment 

of the Northeast Atlantic (OSPAR)90 and the European Community (EC) and Euratom 

Treaties.91 However, Ireland argued that its dispute with the UK only concerned the 

interpretation and application of UNCLOS and not the regional treaties noted by the UK.92 The 

UK objected, stating that the key elements of the dispute were regulated under the compulsory 

dispute settlement procedures of these treaties. 

 In considering Article 282, ITLOS held that as the regional treaties’ resolution 

mechanisms only purported to settle disputes relating to those agreements’ provisions, only 

UNCLOS dispute settlement procedures were relevant in the instant case,93 meaning that 

Article 282 was not applicable to the dispute.94 This is a very restrictive interpretation: 

effectively ITLOS determined that the ‘test’ for an exclusionary agreement does not relate to 

subject matter, but rather if the other agreement’s resolution mechanisms are specifically 

authorized to settle disputes under UNCLOS.95 This provides that such mechanisms which only 

apply to the provisions of the other agreement will fall outside Article 282, even where those 

provisions are identical or similar to UNCLOS.96 ITLOS justified this position by considering 

 
86 Oxman (n 69) 282. He notes that ‘the conclusion that prima facie the arbitral tribunal would have jurisdiction 

is not necessarily inconsistent with a subsequent conclusion that it does not have jurisdiction.’ cf Romano (n 49) 

324: ‘the difference between a finding of prima facie jurisdiction and a determination of jurisdiction by an Arbitral 

Tribunal is profound.’ 
87 For an examination of the ratio, see Oxman (n 69) 291-2.  
88 The MOX Plant Case (Ireland v United Kingdom) Provisional Measures, Order of 3 December 2001, 41 ILM 

405; MOX Plant Case (Ireland v United Kingdom) Order No 3 (PCA 2003). For comprehensive analyses of the 

MOX Plant Case, see R Churchill and J Scott, ‘The Mox Plant Litigation: The First Half Life’ (2004) 53 Int’l & 

Comp LQ 643; M Tanaka, ‘Lessons from the Protracted Mox Plant Dispute: A Proposed Protocol on Marine 

Environmental Impact Assessment to the United Nations Convention on the Law of the Sea’ (2004) 25 Mich J 

Int’l L 337; C Brown, ‘Provisional Measures before the ITLOS: The MOX Plant Case’ (2002) 17 Int’l J Marine 

& Coastal L 267. The litigation between Chile and the European Community (EC) would also have raised similar 

issues to Southern Bluefin Tuna to be considered by ITLOS, but Chile and the EC concluded an agreement before 

it could do so; see V Lowe, ‘The International Tribunal for the Law of the Sea: Survey for 2000’ (2001) 16 Int’l 

J Marine & Coastal L 549, 567-9.  
89 MOX Plant (Provisional Measures) (n 88) Written Response of the United Kingdom 428, para 182. 
90 Convention for the Protection of the Marine Environment of the Northeast Atlantic (adopted 22 September 

1992, entered into force 25 March 1998) 2354 UNTS 67 (OSPAR Convention). 
91 Treaty establishing the European Community (Consolidated Version), Rome, 25 March 1957 (EC Treaty); 

Treaty establishing the European Atomic Energy Community (Euratom) Rome, 25 March 1957.  
92MOX Plant (Provisional Measures) (n 88) para 45. See also paras 47-50; a different approach to Australia and 

New Zealand in the Southern Bluefin Tuna case.   
93 ibid para 52. Judge Wolfrum confirms this, noting that the dispute settlement provisions in the OSPAR 

Convention, relied upon by the UK, are designed to settle disputes concerning that Convention, not UNCLOS; 

Separate Opinion of Judge Wolfrum, 131.  
94 ibid para 53. See also para 48. 
95 Colson and Hoyle (31) 73. 
96 MOX Plant (Provisional Measures) (n 88) para 48.  
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that the application of rules on interpretation of treaties to similar, or even identical, provisions 

of different treaties may not yield the same results, considering differences in the respective 

contexts, objects and purposes, subsequent practice of parties and travaux préparatoires.97 This 

narrow, ‘robust’98 application of Article 282 would provide that few ‘general, regional or 

bilateral agreements’ could fall within its scope,99 and would detract from parties’ freedom of 

choice. 

However, ITLOS’ narrow reasoning could be qualified in light of the circumstances of 

the instant case. In a Separate Opinion, Judge Treves notes that in interpreting Article 282, a 

preference between different means of compulsory adjudication that would otherwise be 

applicable must be balanced by the general freedom of States to utilize whichever means of 

compulsory adjudication are available under treaties in force for them.100 A broad 

interpretation, such as that offered by the UK, would not give sufficient consideration to such 

freedom.101 It could therefore be argued that, in this particular case, the issue was that the 

Tribunal did not consider that the dispute settlement procedures in the agreements adequately 

covered law of the sea disputes as they were not sufficiently general.102 Other settlement 

procedures in other agreements may well be found to be suitably general, and Treves identified 

three categories of agreements for which Article 282 would be applicable: agreements for the 

settlement of disputes specifically mentioned as relating to the interpretation or application of 

UNCLOS; agreements for the settlement of categories of disputes that may include those 

concerning the interpretation or application of UNCLOS (such as, maritime navigation); and, 

agreements for the settlement of disputes in general (such as, the Statute of the International 

Court of Justice).103  

It is also worth noting that while Vice-President Nelson and Judges Anderson and Jesus 

generally agreed with the outcome of the MOX Plant provisional measures case, they all 

expressed doubt at the reasoning and narrow interpretation of Article 282.104 Nelson considered 

that Article 282 should be read within the context of the freedom of parties to choose their own 

peaceful means of settlement, rather than focusing on the mechanism for dispute settlement 

embodied in UNCLOS.105 In his view, Article 282 constitutes a hurdle to be crossed before 

Section 2, Part XV procedures can be invoked, and he noted the two requirements that must be 

met: (1) the dispute concerns the interpretation and application of UNCLOS, and (2) the parties 

must have entered into a (general, regional, bilateral or otherwise) agreement to submit such 

 
97 MOX Plant (Provisional Measures) (n 88) para 51. This is also reflected in Judge Treves’ Separate Opinion, 

relying on ICJ and ECHR jurisprudence: ‘even identical provisions in different treaties have a “separate existence” 

and may be interpreted differently’, Separate Opinion of Judge Treves 137, para 2. Churchill and Scott suggest 

that the Annex VII Tribunal, ‘in considering whether it had prima facie jurisdiction to prescribe provisional 

measures, may have indicated that it agreed with ITLOS that the rights and obligations of the OSPAR Convention, 

even if similar to those of UNCLOS, are nevertheless to be regarded as quite separate and distinct for the purpose 

of dispute characterization and settlement’, Churchill and Scott (n 88) 656. 
98 Churchill and Scott (n 88) 655. 
99 Judge Treves notes that, ‘although implicitly, in the Southern Bluefin Tuna Cases the Tribunal has already 

oriented itself in favor of restraint in the application of article 282’, Separate Opinion of Judge Treves (n 97) 138, 

para 4. 
100 ibid, Separate Opinion of Judge Treves 138, para 4: rather than ‘by the general idea that limitations to 

sovereignty cannot be presumed or that States may not be presumed to accept submission to adjudication without 

their consent, which may be relevant in interpreting articles 281 and 283.’ 
101 ibid, Separate Opinion of Judge Treves 138, para 4. 
102 See analysis on Somalia v Kenya (n 28) below; see also K-c Chan, ‘The ICJ’s Judgement in Somalia v. 

Kenya and Its Implications for the Law of the Sea’ (2018) 34(2) Utrecht J of Int’l and European Law 195, 200; 

Tanaka (n 28) 423. 
103 ibid, Separate Opinion of Judge Treves 138, para 3, emphasis added. 
104 MOX Plant (Provisional Measures) (n 88), Separate Opinion of Vice-President Nelson 115-7; Separate 

Opinion of Judge Anderson 124-30; Separate Opinion of Judge Jesus 141-2. 
105 Separate Opinion of Vice-President Nelson (ibid) 115, para 2.  
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dispute to a procedure that entails a binding decision.106 This interpretation favours the meaning 

according to the VCLT, particularly as Nelson expresses doubts about the reach of paragraph 

51 of the Order as it could render Articles 282 or 281 ineffective.107  

A crucial factor in this case was also the belief that the dispute concerned only the 

interpretation or application of UNCLOS. As noted above, the Annex VII Tribunal in Southern 

Bluefin Tuna held that a single dispute arose under both UNCLOS and the CCSBT, a key 

feature in its reasoning that the CCSBT intended to exclude UNCLOS dispute settlement 

provisions. Jesus J felt that if the same dispute had arisen under both Conventions in this case, 

then the OSPAR Convention procedure would have prevailed over UNCLOS under Article 

282.108 But, by characterizing the dispute as arising under UNCLOS alone, ITLOS clearly 

avoided the reasoning of the Southern Bluefin Tuna Annex VII Tribunal. In the context of 

exclusionary agreements, this is also significant. For instance, States might view that Article 

282 is only relevant when a dispute arises under UNCLOS and another agreement, however 

Colson and Hoyle note that ‘such an assumption would be dangerous’ as ITLOS in MOX Plant 

dismissed Article 282 on the basis that the dispute was limited to UNCLOS.109 This reasoning 

could also be applicable in precluding the operation of Article 281. Notwithstanding that this 

is one way to avoid the Southern Bluefin Tuna reasoning, there are concerns that such an 

approach could exacerbate issues such as forum shopping,110 and it is doubtful that this was the 

intention of the UNCLOS drafters.  

The arbitral tribunal convened under Annex VII UNCLOS was not persuaded that the 

OSPAR Convention sufficiently covered the dispute ‘so as to trigger the application of articles 

281 or 282,’111 however this position was limited to that treaty. In considering the Euratom and 

EC Treaties, the Annex VII Tribunal elected to suspend proceedings pending the decision of 

the European Court of Justice (ECJ),112 despite the absence of lis pendens. Effectively, it could 

be argued that this was an implicit application of Article 282.113 The Tribunal held that as 

‘considerations of mutual respect and comity’ should prevail between judicial institutions, and 

as two conflicting decisions would not be helpful to the resolution of the dispute, further 

proceedings on both jurisdiction and the merits would be suspended.114 Klein considers that 

such deference may also discourage States from forum shopping,115 perhaps making this the 

better, albeit premature,116 application of Article 282. 

 
106 ibid 116, paras 4-5 
107 ibid 116-7, para 7; para 51 is outlined above. Kwiatkowska calls Nelson ‘one of the most influential architects 

of the LOSC’, which suggests that this opinion could hold some weight. Anderson is also named as ‘another 

principal LOSC architect’, Kwiatkowska (n 5) 21, note 33.  
108 ibid Jesus J, 141, para 8. Judge Anderson also expresses doubts about some of the reasoning; Separate Opinion 

of Judge Anderson, 125. 
109 Colson and Hoyle (n 31) 75. 
110 ibid 76; Churchill and Scott (n 88) 652.  
111 MOX Plant Case (Order No 3) (n 88) 5-6, para 18. Bankes notes that the Tribunal cannot be taken to have 

endorsed ITLOS’ broader position to the effect that OSPAR was not the sort of regional agreement that Article 

282 contemplates, Bankes (n 9) 244-5.  
112 ibid 7, para 22. Rothwell and Stephens note that the Order ‘has not greatly clarified the scope of articles 281 

and 282’, DR Rothwell and T Stephens, ‘Dispute Resolution and the Law of the Sea’ in AG Oude Elferink and D 

Rothwell (eds), Oceans Management in the 21st Century: Institutional Frameworks and Responses (Brill Nijhoff 

2004) 225.  
113 Churchill agrees to some extent: ‘as there is already a dispute as to the interpretation and application of Annex 

IX of UNCLOS, one could regard the suspension of proceedings as an application (albeit possibly a temporary 

one) of Article 282’, Churchill and Scott (n 88) 657. 
114 MOX Plant Case (Order No 3) (n 88) 9, paras 28-9. 
115 Klein (n 6) 51. 
116 Klein states that the stance of the Tribunal could be criticized as ‘overly cautious and premature’ as Art 288(4) 

UNCLOS requires a tribunal constituted under Part XV to determine its own competence; ibid.  
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Although the MOX Plant Case is useful in considering the application of Article 282, 

further examination of succeeding cases is necessary to determine common understanding as 

to the interpretation of the provision and any subsequent practice in its application. What is 

clear is the careful avoidance of the Southern Bluefin Tuna reasoning. Notwithstanding the fact 

that both cases examine differing provisions, this may be an indication that Southern Bluefin 

Tuna may not be authoritative or reflective of the common understanding of parties in respect 

of Article 281.117 Again, examination of other jurisprudence will be instructive in determining 

whether this finding is accurate.    

 

3. Barbados v Trinidad and Tobago 

 

If the approach in Southern Bluefin Tuna is too broad, and MOX Plant too narrow, then the 

interpretation adopted in Barbados v Trinidad and Tobago118 could be just right. Barbados 

initiated proceedings in relation to its maritime boundary with Trinidad and Tobago, owing to 

problems posed by delimitation and fishery negotiations. An informal agreement to settle the 

dispute by negotiation did not result in settlement,119 thus the Annex VII Tribunal convened to 

hear the case noted that Part XV procedures had been triggered:120 

 

Article 281 applies where Parties “have agreed” to seek settlement of their dispute by a 

peaceful means of their own choice. Since it appears that Article 282 applies where the 

Parties have a standing bilateral or multilateral dispute settlement agreement which could 

cover the UNCLOS dispute which has arisen between them, it would appear that Article 

281 is intended primarily to cover the situation where the Parties have come to an ad hoc 

agreement as to the means to be adopted to settle the particular dispute which has arisen.121 

 

In a unanimous award, the Tribunal determined that the de facto agreement did not exclude 

any other procedure and so Part XV procedures were applicable. However, what is significant 

is the Tribunal’s interpretation that Article 281 refers to ad hoc agreements as to the means of 

settling the particular dispute. This is a clear indication that the type of agreement should be a 

key consideration in determining the applicability of Article 281, moving away from the Annex 

VII Tribunal’s decision in Southern Bluefin Tuna and confirming the interpretation according 

to Article 31(1) VCLT.122 It is also interesting to note that the President of the Tribunal in both 

Southern Bluefin Tuna and Barbados v Trinidad and Tobago is the same, perhaps suggesting 

that the understanding of Article 281 has developed beyond the decision in the former.123  

In terms of Article 282, the Annex VII Tribunal considers that it is applicable to 

standing agreements which could cover the UNCLOS dispute. This provides that general 

 
117 In the South China Sea Arbitration (Jurisdiction and Admissibility) (n 7), the Counsel for the Philippines noted 

that ‘the reasoning of the ITLOS in Mox Plant is not consistent with the reasoning of the Annex VII Tribunal in 

the Southern Bluefin Tuna case… It is not possible for both of these cases to be correct.’ It regarded the latter case 

as wrongly decided on this issue; see Hearing on Jurisdiction and Admissibility, Day 3 Transcript (13 July 2015) 

47. Colson and Hoyle agree that ITLOS appears to have taken steps to direct the case away from the Southern 

Bluefin Tuna reasoning, Colson and Hoyle (n 31) 74. 
118 Barbados v Trinidad and Tobago, Award (2006) 45 ILM 839, 11 April 2006.  
119 The parties had been required to negotiate the dispute in any case 
120 Barbados v Trinidad and Tobago (Award) (n 118) 62, para 200(ii).  
121 ibid, emphasis added.  
122 Oude Elferink, Henriksen and Busch agree that the award in Barbados seemingly contradicts the award in 

Southern Bluefin Tuna; AG Oude Elferink, T Henriksen and SV Busch ‘The Judiciary and the Law of Maritime 

Delimitation: Setting the Stage’ in AG Oude Elferink et al, Maritime Boundary Delimitation: The Case Law – Is 

It Consistent and Predictable? (Cambridge University Press 2018) 16. Kwiatkowska calls this an ‘important 

clarification of the scope of agreements falling within the ambit of Article 281’, Kwiatkowska (n 5) 23.  
123 The Award in Barbados v Trinidad and Tobago does not reference the Award in Southern Bluefin Tuna.  
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agreements do not have to contain dispute settlement procedures with the jurisdiction to 

specifically consider alleged breaches of UNCLOS. This less stringent interpretation appears 

to be a retreat from the restrictive position in the MOX Plant decision and reflects the reading 

under the VCLT. It also mirrors the opinions of Judges Andersen and Jesus and Vice-President 

Nelson in MOX Plant and, again, is arguably the better interpretation.  

 

4. The South China Sea Arbitration 

 

When the Philippines initiated arbitration against China concerning ongoing disputes in the 

South China Sea,124 the Arbitral Tribunal constituted under Annex VII UNCLOS considered 

both Articles 281 and 282 in determining jurisdiction and admissibility.125 In this respect the 

case is formative; the first to examine both provisions at some length. Significant in the first 

instance is how the South China Sea Annex VII Tribunal read Article 281. Although neither 

Article 281 nor Article 282 were expressly interpreted, several bilateral and multilateral 

agreements were all examined in the context of both provisions. However, in doing so, the 

Tribunal did not consider that there could be a difference in the type of agreements applicable 

to Articles 281 and 282, despite the decision in Barbados v Trinidad and Tobago.  

Although it is undoubtedly challenging to classify agreements in a longstanding, 

multifaceted dispute such as this, it seems that the agreements examined in this case are not 

agreements to seek settlement of the dispute by a peaceful means of the parties’ own choice, 

rather they are general, bilateral or multilateral agreements, and so should fall outside the scope 

of Article 281 for this reason. The Declaration on the Conduct of Parties in the South China 

Sea (DOC) 126 promotes a peaceful environment in the South China Sea, reaffirming 

commitments to various goals and its history ‘further confirms that it is a political document, 

rather than a legally binding agreement to settle disputes in any particular way.’127 The Treaty 

of Amity and Cooperation in Southeast Asia 1976 (TAC) was signed into force by the founding 

members of the Association of Southeast Asian Nations (ASEAN) ‘to promote perpetual peace, 

everlasting amity and cooperation among their peoples’,128 and it now has several members, 

including the United States, the European Union and Russia. Finally, the Convention on 

Biological Diversity 1992 (CBD) does not relate specifically to the South China Sea. 

Nevertheless, the Tribunal did not consider any of these agreements to be a bar to Part XV, 

Section 2 procedures for various reasons, and so this consideration would have been unlikely 

to change the outcome in this case.129 

However, if future cases fail to fully consider the type of agreements within the scope 

of Articles 281 and 282, States that seek to exclude UNCLOS compulsory settlement could 

effectively get a second bite of the proverbial cherry. For example, general agreements falling 

outside the scope of Article 282, owing to the lack of procedures leading to binding settlement, 

could then be considered under Article 281 – rendering Article 282 wholly ineffective. This 

 
124 See H Roberts, ‘Responses to Sovereign Disputes in the South China Sea’ (2015) 20 Int’l J Marine & Coastal 

L 199.   
125 Position Paper of the Government of the People's Republic of China on the Matter of Jurisdiction in the South 

China Sea Arbitration Initiated by the Republic of the Philippines, 7 December 2014.  
126 Available at <https://asean.org/?static_post=declaration-on-the-conduct-of-parties-in-the-south-china-sea-2>.  
127 South China Sea Arbitration (Jurisdiction and Admissibility) (n 7) Hearing on Jurisdiction and Admissibility, 

Day 2 Transcript (8 July 2015) 11.  
128 Treaty of Amity and Cooperation in Southeast Asia (adopted 24 February 1976, entered into force 26 April 

2012) 1025 UNTS 15063, Art 1.  
129 In respect of Article 281, such reasons included agreements not being legally binding, or not being binding 

agreements to resolve disputes by negotiation, agreements not excluding further procedure, and agreements not 

being within the meaning of the provision. All these issues are significant in the wider context of exclusionary 

agreements, however fall outside the scope of the current paper. 
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was broadly the outcome in Southern Bluefin Tuna, where agreement type was also not 

afforded necessary consideration. However, it is difficult to reconcile this consequence with 

the South China Sea Tribunal’s decision on jurisdiction, which implicitly, but purposefully, 

avoids the Southern Bluefin Tuna reasoning. The Tribunal agreed with the Philippines that ‘[a] 

dispute under UNCLOS does not become a dispute under the CBD merely because there is 

some overlap between the two. Parallel regimes remain parallel regimes’,130 confirming that 

the existence of an overlap was not sufficient to bring an agreement within the meaning of 

Article 281.131  

In terms of interpreting Article 282, the Philippines invited the Tribunal to follow the 

decision in MOX Plant,132 reasoning that Articles 281 and 282 could only apply if dispute 

settlement mechanisms of the CBD constituted an agreement to settle disputes concerning 

UNCLOS.133 The Tribunal agreed with MOX Plant that ‘although different treaties “contain 

rights or obligations similar to or identical with the rights and obligations set out in the 

Convention, the rights and obligations under those agreements have a separate existence from 

those under the Convention.”’134 However, while it could have explicitly and strictly followed 

MOX Plant requiring that a treaty have specific authorization to settle UNCLOS disputes, it 

did not. Instead, the Tribunal held, 

 

Pursuant to Article 282, the chosen binding procedure will apply “in lieu of” the Part XV 

procedures “unless the parties to the dispute otherwise agree.” In other words, the Part XV 

procedures are excluded by the alternative compulsory binding procedure, and the only 

way to make them available is for the parties to opt back in to them by “agreeing 

otherwise”. That distinction between Article 281 and 282 is consistent with the overall 

design of the Convention as a system whereby compulsory dispute resolution is the default 

rule…135 

 

This indicates that the procedures in applicable general agreements are the default under Article 

282, with Section 2, Part XV procedures requiring States to explicitly opt back in; a departure 

from the MOX Plant reasoning. This conclusion is strengthened by the Tribunal’s identification 

of the question it considered most relevant in this context: ‘whether the Philippines and China, 

in ratifying the CBD, have agreed to settle disputes concerning Articles 192 and 194 of 

[UNCLOS] … using procedures set out in Article 27 of the CBD.’136 In this question and the 

following analysis there is a clear focus on the subject matter of the dispute and on both 

treaties.137 Again, this is a different approach from MOX Plant where the emphasis was on 

 
130 South China Sea Arbitration (Jurisdiction and Admissibility) (n 7) 104-5, para 285. China tried to rely on 

Southern Bluefin in its Position Paper (n 125), while the Philippines argued it was wrongly decided, Jurisdictional 

Hearing Day 2 (n 127) 115. 
131 ibid, South China Sea Arbitration (Jurisdiction and Admissibility); the Award goes on, ‘the two treaties 

establish parallel environmental regimes that overlap in a discrete area. One creates a distinct jurisdiction to 

address the protection of the marine environment whilst the other aims to protect biodiversity in general. The 

same facts may give rise to violations of both treaties, but a violation of Articles 192 and 194 of the Convention 

does not necessarily give rise to a violation of the CBD such that Article 27 of the CBD may be invoked to settle 

disputes regarding “the interpretation and application of the Convention.”’ 
132 See the Philippines’ Supplemental Written Submissions - vol 1 (15 March 2015) 58, para 11.11; Jurisdictional 

Hearing Day 3 (n 117) 47.  
133 ibid, Supplemental Written Submissions 57-8, para 11.10; South China Sea Arbitration (Jurisdiction and 

Admissibility) (n 7) 102, para 277.  
134 ibid, South China Sea Arbitration (Jurisdiction and Admissibility) 70, para 177, quoting MOX Plant 

(Provisional Measures) (n 88), Separate Opinion of Judge Wolfrum, 131. 
135 ibid 87, para 224, emphasis added. 
136 ibid 104, para 283. 
137 ibid 104-5, paras 283-5. 
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whether the agreement’s dispute settlement mechanisms are specifically authorized to settle 

disputes under UNCLOS, suggesting that while the Tribunal agreed with the MOX Plant 

decision, it did not necessarily follow the reasoning and restrictive interpretation. This would 

place the South China Sea decision closer to the reading of Article 282 under Article 31(1) 

VCLT. 

Following the clarification by Barbados v Trinidad and Tobago, the South China Sea 

Arbitration Award has done little to explicitly identify the types of agreements that fall within 

Articles 281 and 282. However, it is clear that the Southern Bluefin Tuna reasoning has not 

been followed by the Annex VII Tribunal, arguably now a consistent approach in the 

jurisprudence post-Southern Bluefin Tuna. Although there is some agreement with the decision 

in MOX Plant, the approach and reasoning here – reflective of Barbados – are somewhat 

broader.   

 

5. Conciliation between The Democratic Republic of Timor-Leste and The Commonwealth of 

Australia 

 

The most recent case to consider Article 281 is Timor-Leste v Australia138 concerning a 

complex maritime delimitation issue in the Timor Sea, the first compulsory conciliation under 

UNCLOS.139 Australia challenged the competence of the Commission, alleging that the Treaty 

on Certain Maritime Arrangements in the Timor Sea (CMATS)140 excluded UNCLOS 

procedures under Article 281. However, Timor-Leste argued that the treaty was not an 

agreement within the meaning of the provision as it was not an agreement to settle the 

dispute.141  

The Commission agreed with Timor-Leste, stating that ‘in the Commission’s view, 

what CMATS is not—and what Article 281 requires—is an agreement “to seek settlement of 

the dispute by a peaceful means of [the Parties’] own choice.”’142 CMATS was noted to be an 

agreement not to seek settlement of the Parties’ dispute over maritime boundaries for the 

duration of the moratorium.143 This is a significant finding. There is clear accord with the 

Article 31(1) VCLT interpretation that Article 281 refers to agreements to seek settlement of a 

specific dispute by specific means, which also follows the decision in Barbados v Trinidad and 

Tobago. The Commission undeniably considered the type of agreement to be relevant to Article 

281, contrary to the Southern Bluefin Tuna reasoning.   

 
138 Timor-Leste v Australia (n 8).  
139 For a comprehensive overview of the conciliation and decision, see P Tzeng, ‘The Peaceful Non-Settlement of 

Disputes: Article 4 of CMATS in Timor-Leste v Australia’ (2017) 18(2) Melb J Int’l Law 349. 
140 Treaty between Australia and the Democratic Republic of Timor-Leste on Certain Maritime Arrangements in 

the Timor Sea (adopted 12 January 2006, entered into force 23 February 2007, terminated 10 April 2017) 2483 

UNTS 359 (CMATS). Australia also contended that an exchange of letters, together with CMATS, excluded 

UNCLOS procedures. 
141 Timor-Leste v Australia (n 8) 6, para 25.  
142 ibid 15, para 62.  
143 ibid 15, para 62. The Commission also states that Article 4(4) of CMATS appears to have been intended to 

exclude recourse to dispute resolution mechanisms, including those of the Convention (para 62), and that an 

agreement not to pursue any means of dispute settlement cannot reasonably be considered a dispute settlement 

means of the Parties’ own choice (para 64). See, however, Tzeng (n 139) 363,  ‘the Commission could have and 

perhaps should have considered one counter-argument […] Article 4 of CMATS does not impose a permanent 

prohibition; it only prohibits Australia and Timor-Leste from seeking settlement of the dispute ‘for the period of 

[the] Treaty’, which, if one is to simplify, is 50 years from the date of the treaty’s entry into force. As a result, one 

could view art 4, in the context of the dispute settlement provisions of UNCLOS, not necessarily as ‘an 

agreement not to seek settlement of the Parties’ dispute’, but rather as an agreement to seek settlement of the 

dispute by a certain method, that is, by first waiting for 50 years. In this sense, art 4 could be invoked under art 

281(1) of UNCLOS to deprive the Commission of competence.’ 
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6. Somalia v Kenya 

 

In 2017, the ICJ gave judgment on preliminary objections in Somalia v Kenya.144 Somalia had 

initiated proceedings against Kenya in relation to a maritime delimitation issue, basing its claim 

on both States’ acceptance of the Court’s jurisdiction under Article 36(2) of the Statute of the 

International Court of Justice.145 However, as this article precludes disputes where parties ‘have 

agreed or shall agree to have recourse to some other method or methods of settlement’, Kenya 

argued the ICJ did not have jurisdiction to hear the case as both parties did have recourse to 

other means of settlement. As both were party to UNCLOS, then Article 287(3) stipulates that 

Annex VII arbitration would be the default means of resolution where no choice has been 

specified. In turn, Somalia tried to rely on Article 282 UNCLOS to contend that the ICJ 

procedure should apply,146 stating that the acceptance of the Court’s jurisdiction was a ‘general 

agreement’ falling within that provision.  

 The Court viewed that UNCLOS gives parties ‘considerable flexibility’ in the choice 

of means to settle disputes and accords priority to agreed procedures in Section 1 over the 

procedures in Section 2.147 It also noted that Article 286 provides that Section 2 procedures are 

only available when a dispute has not been settled pursuant to Section 1, meaning they are 

‘residual to the provisions of Section 1’.148 This reasoning reflects the importance of freedom 

of choice in dispute resolution, identified above, and so concurs with the modified 

interpretation of Article 282 under Article 31(1) VCLT. Chan agrees, stating that ‘the ICJ’s 

ruling in Somalia v. Kenya can be seen as the Court’s declaration that its mandate is sufficiently 

general to cover law of the sea disputes.’149 The ICJ also confirmed that the phrase ‘or 

otherwise’ is flexible enough to cover optional clause declarations.150  

This shows another departure from the Southern Bluefin Tuna reasoning, where all 

parties had accepted compulsory jurisdiction of the ICJ, yet the dispute settlement procedure 

continued under Annex VII UNCLOS. It is also a departure from MOX Plant, given that the 

ICJ’s dispute settlement procedures do not have explicit jurisdiction to consider alleged 

breaches of UNCLOS. Given this, it seems the key ‘Article 282 question’ is not whether the 

general agreement and its dispute resolution mechanisms are narrow enough to specifically 

have jurisdiction over UNCLOS breaches, but whether they are sufficiently general so as to 

cover them.  

 

7. Observations 

 

It is difficult to say with certainty that there has been systematic implementation or application 

of Articles 281 and 282. The jurisprudence certainly raises issues of fragmentation of 

international law perhaps owing to the proliferation of judicial organs,151 which not only 

threatens the consistent development of treaty practice, but runs the risk of separating the law 

of the sea from the general rules of international law.152 The legitimacy of these organs has been 

questioned in this context, with Oda stating that the creation of ITLOS will ‘prove to have been 

 
144 Somalia v Kenya (n 28). 
145 United Nations, Statute of the International Court of Justice, 18 April 1946, UKTS 67 (1946). 
146 Somalia v Kenya (n 28) para 110–1. 
147 ibid para 125. 
148 ibid. 
149 Chan (n 102) 200.  
150 Somalia v Kenya (n 28), para 127-30. 
151 On the fragmentation of international law, see Tanaka (n 28) 269-71.  
152 ibid 270. 
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a great mistake’153 and Romano arguing that an ad hoc arbitral tribunal (as in Southern Bluefin 

Tuna) is ‘hardly’ the proper forum to decide such a momentous issue as the relationship 

between the UNCLOS dispute regime and those of other conventions.154 Above all else, these 

cases illustrate the necessity of clarifying a common understanding of these provisions, 

ensuring there is consistency and confidence in their application. 

Even so, emerging in the jurisprudence is a developing practice that may not yet be 

wholly consistent, but is indicative of an overall shift in the application of the provisions. This 

shift represents a departure from the Southern Bluefin Tuna decision, the spectre of which has 

haunted UNCLOS jurisprudence and is arguably the root cause of the somewhat inconsistent 

application. The bulk of the succeeding case law and academic opinion supports the conclusion 

that the decision should not be followed: Bankes calls the Award ‘something of an outlier’,155 

Romano suggests the Annex VII Tribunal ‘may have missed the point’,156 and Oxman advises 

that subsequent tribunals may be reluctant to rely on the decision.157 It appears that Oxman’s 

prediction has been accurate.  

The better interpretation of Article 281 is the ordinary reading under Article 31(1) 

VCLT, as evidenced by most cases post-Southern Bluefin: agreements falling within the scope 

of Article 281 are those confirming a specific means of settlement for a particular dispute. Any 

other interpretation would serve to bind parties to informal or non-compulsory means of 

settlement in general agreements that may be unrelated to the dispute, which may be concluded 

by parties with no such intention. In relation to Article 282, following the narrow application 

of the provision in MOX Plant, subsequent cases appear to reflect the broader ordinary meaning 

under Article 31(1) VCLT: it simply applies to binding settlement procedures in general 

agreements that could sufficiently cover the UNCLOS dispute.  

 

 

C. ‘Supplementary Means’ 

 

To confirm the meaning resulting from the application of Article 31 VCLT, or indeed to 

determine whether that meaning is ambiguous, obscure, manifestly absurd or unreasonable, 

supplementary means of interpretation may be consulted under Article 32; this includes the 

travaux préparatoires and the circumstances of the treaty’s conclusion.158 Gardiner notes that 

the Convention appears to distinguish between using supplementary means to confirm the 

meaning and to determine whether it is ambiguous or unreasonable;159 ‘determine’ suggesting 

a primary role in the interpretation and ‘confirm’ being secondary and supportive.160 However, 

such clear lines of approach are not applied so rigidly in practice as ‘confirm’ appears to have 

a much broader meaning,161 as if the supplementary means suggest a different interpretation to 

the ‘good faith’ reading, it would be illogical not to alter the interpretation.  

 
153 S Oda, ‘Dispute Settlement Prospects in the Law of the Sea’ (1995) 44 Int’l & Comp LQ 863, 864. On the 

other hand, see the President of ITLOS’ statement that ‘almost all the judges of the Tribunal took part in drafting 

the Convention on the Law of the Sea [and so] they were uniquely situated to interpret the Convention’, Press 

Release ITLOS/Press 64, 27 March 2002. 
154 Romano (n 49) 333, commenting on the Southern Bluefin Tuna arbitration. He also notes that ‘ad hoc Tribunals 

can make ad hoc justice. While this may be useful to preserve international peace, it is not necessarily beneficial 

to the preservation of the international legal order.’ 
155 Bankes (n 9) 243. 
156 Romano (n 49) 333. 
157 Oxman (n 29) 402.  
158 ‘Circumstances of conclusion’ are not defined in the VCLT, but Gardiner notes that they may ‘be allied to 

preparatory work’ when being used in a purely confirmatory role; Gardiner (n 18) 400. 
159 ibid 348. 
160 ibid. 
161 ibid; see also ibid 355. 
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Nevertheless, it is altogether clear that supplementary means should not be used as a 

basis for the interpretation itself,162 particularly as some commentators recognize that caution 

should be used in using travaux préparatoires.163 Considering this, in this section 

supplementary means, particularly preparatory work, are used to confirm and support the 

interpretation of Articles 281 and 282 derived from the application of Article 31(1) VCLT. As 

Gardiner suggests, ‘confirm’ will also be applied in a broader sense, working to confirm the 

intention of the parties as identified by the good faith interpretation above. In respect of 

determination, the Article 31(1) VCLT interpretation does not raise questions of ambiguity, 

obscurity, absurdity or unreasonableness, and the analysis of supplementary means verifies its 

logicality  

Unfortunately, comprehensive official records of the UNCLOS III travaux do not exist, 

as much of the negotiations were unrecorded.164 However, some preparatory works and early 

drafts of the treaty can be consulted in a two-stage approach: the initial, informal development 

of ideas in working groups, and the later, more formal negotiation of draft texts. The analysis 

focuses on key junctures in the negotiations that highlight the evolution of Articles 281 and 

282, thus confirming the meaning from the application of Article 31 VCLT. 

 

1. Informal Development of the Provisions 

 

Dispute resolution was not a prominent feature of early, general negotiations at the Third 

UNCLOS Conference,165 leading to the formation of an informal working group during the 

second session in Caracas to consider many of the issues surrounding settlement.166 This group 

drafted a working paper as a possible framework for further discussions,167 focusing on specific 

issues regarding the settlement of disputes.168 Such issues included the settlement of disputes 

by means chosen by the parties,169 obligations under other treaties, settlement procedures not 

entailing binding decisions, and the obligation to resort to means of settlement resulting in a 

binding decision. It was agreed that provisions in other treaties would only be exclusive if they 

entailed binding decisions, otherwise the solution would come under UNCLOS,170 and three 

 
162 ibid 353.  
163 Third report on the Law of Treaties by Sir Humphrey Waldock, Special Rapporteur, Yearbook of the 

International Law Commission (1964) vol II, 58, para 21.  
164 Aust (n 36) 198: ‘The most important part of a negotiation, and of drafting, often take place informally with 

no agreed record being kept. The negotiations at the Third United Nations Law of the Sea Conference which met, 

intermittently, from December 1973 until the adoption of the UN Convention on the Law of the Sea in 1982 are 

a good example.’ However, many of the UNCLOS delegates have published analysis based on personal notes, for 

example, AO Adede, ‘Prolegomena to the Disputes Settlement Part of the Law of the Sea Convention’ (1977) 10 

NYU J Int’l L & Pol 253, and so these works have been drawn upon where necessary.  
165 Earlier treatment of this issue includes the suggestion of a world maritime court by Malta, Draft Ocean Space 

Treaty, ch xxvi, UN Doc A/AC.138/53; 21 UN GAOR, Supp 21, 105, 176, UN Doc A/8421 (1971); and the 

expression of the belief by the United States that a dispute settlement procedure was required, Draft Articles for 

a Chapter on the Settlement of Disputes, UN Doc A/AC.138/97 (1973). 
166 Adede (n 164) 254. Unfortunately, these discussions were not officially recorded, however very useful dialogue 

exists, for example the Co-Chairman of the Working Group, AO Adede, The System for Settlement of Disputes 

Under the United Nations Convention on the Law of the Sea: A Drafting History and Commentary (Brill 1987); 

LB Sohn, ‘Settlement of Disputes Arising Out of the Law of the Sea Convention’ (1975) 12 San Diego L Rev 

495. The analysis in this sub-section is largely based upon their work where official documents are not available.    
167 51st Plenary Meeting, UN Doc A/CONF.62/SR.51 (1974) Off Rec paras 7-13; Working Paper on Dispute 

Settlement (n 54).  
168 The working paper specified various possible alternatives and relevant precedents for the draft texts. 
169 The idea of an obligation to consult can also be seen here, a likely basis for Article 283.  
170 Adede (n 166) 20; Sohn (n 166) 501.    
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possible alternatives were set out to this end with varying degrees of deference to UNCLOS 

procedures.171  

This early concept is reflected in the current Article 282, and there is a clear focus on 

the finality of disputes rather than recourse to procedures in UNCLOS specifically. Adede 

notes that the aim of such an article was to ensure that the UNCLOS dispute settlement system 

‘was not completely circumvented and frustrated by parties opting for mediation or conciliation 

stipulated under prior agreements,’172 i.e. procedures that do not lead to binding settlement. 

This led to the drafting of a separate article in relation to non-binding settlement procedures in 

other treaties.173 Here, some differentiation can already be seen between existing agreements 

that contain binding settlement provisions and agreements ‘to resort to a dispute settlement 

procedure which does not entail a binding decision,’174 suggesting that the type of agreement 

has always held some significance and relevance. Further, Sohn states that ‘the concept of 

freedom of choice … also requires that the parties should be free to agree after a dispute has 

arisen that it be referred to a new procedure specially tailored to the circumstances of this 

dispute.’175 It could be argued that this is the origin and intention of Article 281.  

While each of the main Committees had been tasked with considering the issue of 

settlement,176 only the First Committee presented something in the third session.177 Article 57 

of the First Committee’s draft reflected the working group proposals by providing that when a 

dispute falling under UNCLOS has arisen, ‘the parties to the dispute shall first seek a solution 

through consultation, negotiation, conciliation or other such means of their own choice.’178 This 

again highlights the importance of freedom of choice. However, where the dispute had not been 

resolved within one month, any party to the dispute could submit the dispute to the Tribunal or 

arbitration, emphasising that the ultimate settlement of disputes is also important. This draft 

text also indicates that parties should seek to settle a particular dispute by means of their own 

choice after it arises, implying that any such agreement to do so would be an ad hoc, rather 

than existing, agreement.  

 

2. Formal Negotiation of the Provisions 

 

The first formal appearance of draft dispute settlement provisions came in revised texts on the 

settlement of disputes and the Informal Single Negotiating Text,179 prepared by the President 

of the Conference for discussion in the fourth session. This was based to a considerable extent 

on the work of the informal group on the settlement of disputes.180 Article 3 of that text appears 

 
171 Working Paper on Dispute Settlement (n 54) 87. 
172 Adede (n 166) 22. 
173 ibid. 
174 Working Paper on Dispute Settlement (n 54) Article 4 (Alternative C) 87. 
175 Sohn (n 166) 500; emphasis added. This is also echoed in the Virginia Commentary (n 16) 20. 
176 ‘At its 55th plenary meeting on 18 April 1975, the Conference decided to request each of the chairmen of its 

three committees to prepare an informal single negotiating text covering the subjects and issues assigned to his 

Committee’; Informal Single Negotiating Text (Part IV), UN Doc A/CONF.62/WP.9 (1975) Off Rec, 111.  
177 ibid (Part I). The other 2 committees just referenced dispute settlement procedures ‘in accordance with the 

provisions of part... of the present Convention’ (ibid, Part II) and ‘contained in Chapter … of the Convention’ 

(ibid, Part III).   
178 ibid (Part I). 
179 Informal Single Negotiating Text (Part IV) (n 176); Memorandum by the President of the Conference (n 55). 
180 It was noted that ‘it should be the President's duty to submit to the Conference an informal single negotiating 

text on any item that is not the exclusive concern of any of the main committees. As the subject of settlement of 

disputes would be an essential and vitally important element in the proposed convention, the President has deemed 

fit to present the attached informal single negotiating text in order to facilitate the process of negotiation. The text 

is based to a considerable extent on the work of the informal group on the settlement of disputes. Although it 
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to be the basis for Article 282, where parties may ‘have accepted, through a general, regional 

or special agreement’, an obligation to settle disputes by resort to arbitration or judicial 

settlement. Under the provision, any party to the dispute could refer it to that procedure in place 

of the mechanism in UNCLOS, unless agreed otherwise.181 This early text seems to confirm 

the interpretation of Article 282 from the application of Article 31(1) VCLT, which is 

supported by the President’s explanation,  

 

There is provision for general, regional or special agreements or some other instrument 

or instruments under which contracting parties, which are parties to a dispute, would 

assume the obligation to settle any dispute by resorting to arbitration or judicial 

settlement in accordance with the relevant agreement or instrument under which they 

assume that obligation, but the parties are free to agree otherwise (art. 3).182 

 

This explanation indicates that the general agreements referred to are ones under which parties 

can settle any dispute, and accordingly, would confirm the ordinary meaning of Article 282. 

Japan felt that Article 3 and the President’s explanations were of special relevance in this 

regard.183 While a second article on exclusionary agreements is retained from the working 

paper, the explicit reference to procedures that do ‘not entail a binding decision’ is discarded. 

Instead, Article 5 makes provision for settlement by means of the parties’ own choice, noting 

that where, 

 

parties to a dispute have agreed to settle a dispute by a peaceful means of their own choice 

and have agreed on a time-limit for such proceedings, the procedure specified in this 

chapter shall apply only after the expiration of that time-limit, provided that no settlement 

has been reached and the agreement between the parties does not preclude any further 

procedure.  

 

It could be argued that this particular provision may also refer to general agreements: ‘parties 

to a dispute have agreed to settle a dispute by peaceful means’, a departure from both the 

working group paper and the VCLT interpretation. However, this means Article 3 would have 

been largely redundant, and additionally, the retained reference to an agreed time-limit suggests 

that some form of ad hoc agreement must have been anticipated between the parties.184   

 
could not necessarily incorporate all the proposals that have been made, it seeks to blend, within the limits of 

practicality, the essence of the various alternatives.’ Informal Single Negotiating Text (Part IV) (n 176) 111. 
181 Informal Single Negotiating Text (Part IV) (n 176). 
182 Memorandum by the President of the Conference (n 55) 123, para 12, emphasis added. See also para 13, ‘my 

interpretation of the phrase “unless the parties agree otherwise”, appearing in that provision, is that if the parties 

to a dispute have assumed the obligation referred to, there can be no release from that obligation without the 

concurrence of all parties to the dispute who have entered into the special agreement or other instrument referred 

to there. Any other interpretation would weaken the effect of the provision. Its strength and merit would lie in its 

binding character.’ 
183 60th Plenary Meeting (n 41), para 55 (Japan): ‘moreover, when an agreement existed between parties to a 

dispute whereby they had assumed an obligation to settle any given dispute by recourse to a particular method, 

that agreement should have precedence over the procedures agreed upon in the new Convention. Article 3 and the 

explanations given in paragraphs 12 and 13 of the memorandum by the President (A/ CONF.62/WP.9Add.l) were 

of special relevance in that regard.’ 
184 Although it is noted that some general agreements do contain references to time-limits in their dispute 

settlement clauses, for example, Article 16(1) Convention on Transit Trade of Land-Locked States (adopted 8 

July 1965, entered into force 9 June 1967) 597 UNTS 3. 
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There is also evidence that States expected parties to conclude an agreement to decide 

upon a specific means of settlement for a dispute.185 For instance, Australia noted that ‘parties 

should be able to select, by agreement, any peaceful means of their own choice,’186 an implicit 

expectation that parties to a particular dispute should agree upon a means of settlement. Sri 

Lanka also noted that the duty to exchange views as a preliminary to agreeing upon a method 

of settlement, as well as following failure of an attempt at settlement, was a basic principle of 

the scheme.187 The Soviet Union stated that States should proceed to exchange their views 

regarding settlement if a dispute arises,188 and Yugoslavia echoed that ‘it should be open to 

States to choose their own ways to reach agreement before resorting to binding procedures.’189 

It remains clear that States’ ability to choose their own method of settlement was 

considered essential.190 Japan agreed that Articles 1 to 5 of the text incorporated that principle 

and so supported their inclusion,191 as did Bulgaria and Trinidad and Tobago.192 However, States 

also emphasised the necessity for recourse to compulsory third party assistance should States’ 

agreed method of settlement fail,193 giving parties the option to choose binding procedures 

without being able to opt out entirely.194 This arguably implies that States may have wished to 

ensure that only binding settlement procedures in general agreements would preclude 

UNCLOS compulsory provisions, unless parties made a specific ad hoc agreement for that 

particular dispute. The President prepared a new single negotiating text, taking into account all 

relevant provisions and comments made during general debate.195 Section 1 of this revised text 

(Rev. 1)196 was seen as non-controversial, and as such, remained largely the same albeit some 

informal suggestions were made to improve the provisions.197 Article 3 was now entitled, 

‘obligations under general, regional or special agreements’ and continued to make provision 

for obligations in previous agreements to settle disputes by arbitration or judicial settlement. 

Accompanying discussion tended to focus on the specificity of the means within the provision, 

 
185 Further, it should be noted that views of most States had not been ascertained prior to the draft; Australia 

highlighted that ‘it was no use pretending that the single negotiating text required nothing more than polishing 

and punctuation to make it generally acceptable,’ with China agreeing that the negotiating text was simply a 

working instrument without binding force, and so ‘amendments could be made and new proposals discussed 

together with the texts.’; 57th Plenary Meeting, UN Doc A/CONF.62/SR.57 (1976) Off Rec para 30 (Australia), 

para 41 (China). 
186 58th Plenary Meeting (n 43), para 13 (Australia), emphasis added. Similarly, Romania noted that States should 

mutually agree on the procedures to be chosen for the settlement of their disputes, 61st Plenary Meeting (n 43), 

para 15. 
187 59th Plenary Meeting (n 43), para 35 (Sri Lanka), emphasis added. 
188 58th Plenary Meeting (n 43), para 27 (Union of Soviet Socialist Republics), emphasis added. 
189 61st Plenary Meeting (n 43), para 22 (Yugoslavia), emphasis added. 
190 60th Plenary Meeting (n 41), para 52 (Thailand): ‘the consent of States was still the basis of international 

adjudication, although there were several ways of indicating such consent.’ See also, for example, 61st Plenary 

Meeting (ibid), para 9 (Turkey). 
191 60th Plenary Meeting (ibid), para 55 (Japan). 
192 ibid para 75 (Bulgaria); 62nd Plenary Meeting (n 46) para 33 (Trinidad and Tobago). 
193 ibid paras 4-6 (Netherlands, Belgium, Luxembourg), para 15 (Colombia), para 22 (Spain); 61st Plenary Meeting 

(n 43), para 2 (Sweden), para 22 (Yugoslavia); 62nd Plenary Meeting (n 46) para 36 (Trinidad and Tobago), para 

85 (Philippines), para 88 (Uruguay); 63rd Plenary Meeting (n 46), para 17 (Nepal); 64th Plenary Meeting (n 46), 

para 7 (Ireland), para 18 (Iraq); 65th Plenary Meeting, UN Doc A/CONF.62/SR.65 (1976) Off Rec, para 2 

(Canada), para 14 (Greece). 
194 62nd Plenary Meeting (n 46), para 67 (Bangladesh). This would be a way of preventing States from being 

subject to political or economic pressure from other States; 61st Plenary Meeting (n 43), para 2 (Sweden). 
195 At its 65th meeting on 12 April 1976 the Conference authorized the President to prepare a new single 

negotiating text, 65th Plenary Meeting (n 193).  
196 Informal Single Negotiating Text (Part IV) (Revision 1), UN Doc A/CONF.62/WP.9/Rev.1 (1976) Off Rec. 
197 Adede (n 164) 280. 



 26 

highlighting the necessity of providing a choice of procedures without specifically mentioning 

arbitration or judicial settlement.198  

Article 2, seemingly the basis for Article 280, was entitled ‘settlement of disputes by 

means chosen by parties’199 and stated that parties have the right to agree at any time to settle 

a dispute between them. This would again indicate that parties might choose to conclude an 

agreement to settle a particular dispute between them at some point after the dispute has arisen. 

Article 5 was now entitled ‘procedure when dispute is not settled by means chosen by the 

parties’200 and again stated that UNCLOS compulsory procedures only apply after the 

expiration of any time-limit and where the agreement between the parties does not preclude 

any further procedure. Read in the context of Article 2, it would be logical that Article 5 

referred to circumstances where the dispute was not settled by the means agreed between 

parties under Article 2. The Virginia Commentary also makes a similar link between Articles 

280 and 281. In discussing Article 280 as a provision to enable parties to agree upon any 

peaceful means of their own choice at any time, the authors note that ‘other provisions of this 

Part – for instance, article 281 – deal with the question of what happens if the procedure chosen 

by the parties does not lead to a settlement.’201 

Adede states that the ‘central desire’ of this Article 5 was to protect a party, who had 

agreed to a particular means of settlement for a dispute, against a party unilaterally invoking 

compulsory UNCLOS procedures.202 The text of Article 4, on the obligation to exchange views 

(a basis for Article 283), is also instructive. Its intended purpose is clarified by Adede as a 

precaution against the automatic application of any procedure, including from one mode of 

settlement to another within each of the two sections of the settlement system.203 Including this 

in the qualifying interpretive context would confirm the interpretation of Article 281 from the 

application of Article 31(1) VCLT, as placing an obligation upon States to exchange views on 

the means of settlement should ensure that non-binding procedures in general agreements are 

also not given automatic precedence.  

An article-by-article discussion of these provisions was subsequently conducted, 

unfortunately done in unrecorded, informal plenary meetings.204 However, in the second 

revised single negotiating text on the subject of settlement of disputes (Rev. 2),205 the 

‘uncontroversial’ provisions were not subject to an extensive analysis during the sixth session 

and so largely remain the same as Rev.1, particularly Article 3 (now Article 4) on general 

agreements. Retaining this text is arguably indicative of the acceptance of its meaning at this 

stage, particularly as very little change was subsequently made in the transition to the final 

Article 282 in UNCLOS.  

On the other hand, Article 5 was split into two paragraphs: 

 

Procedure when dispute is not settled by means chosen by the parties  

1. If the parties to a dispute relating to the interpretation or application of the 

present Convention have agreed to settle such dispute by a peaceful means of their 

own choice, the procedure specified in this part shall apply only where no 

 
198 ibid 282. 
199 Emphasis added. 
200 Emphasis added. 
201 Virginia Commentary (n 16) 21. 
202 Adede (n 164) 284. 
203 ibid 283. See also Virginia Commentary (n 16) 29, para 283.3.  
204 76th Plenary Meeting, UN Doc A/CONF.62/SR.76 (1976) Off Rec para 9 (Report by the President on the 

informal plenary meetings on the settlement of disputes). 
205 Revised Single Negotiating Text (Part IV) (Revision 2), UN Doc A/CONF.62/WP.9/Rev.2 (1976) Off Rec, 

145 (introductory note).   
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settlement has been reached, and the agreement between the parties does not 

preclude any further procedure.  

2. If the parties to such dispute have also agreed on a time-limit for such a 

procedure, the provisions of paragraph 1 shall apply only upon the expiration of 

that time-limit.206 

 

The first paragraph clarifies when recourse shall be made to the compulsory procedures in the 

Convention, whilst the second retains the reference to time-limits. However, while the 

provision underwent little overall textual change, a subtle alteration was made in the phrasing: 

‘parties to a dispute … have agreed to settle such dispute.’ Although this arguably still implies 

a reference to general agreements, there seems to be a concerted attempt to refine the meaning 

of the article to take State comments and discussions into consideration. This Article 5 text was 

also largely retained in the Informal Composite Negotiating Text (‘ICNT’) prepared at the end 

of the sixth session,207 and in its subsequent revisions at the eighth and ninth sessions,208 

becoming Article 283. Though, another amendment was made to the wording, making 

provision for where parties ‘have agreed to seek a settlement of such dispute’, rather than where 

parties had ‘agreed to settle’, as seen in the previous text. This confirms that the agreement 

should not necessarily be one that settles a dispute, but one that agrees upon a means of 

settlement. 

The Drafting Committee subsequently conducted another textual review of the draft 

Convention, directing its attention to ‘continuing the process of harmonization of words, 

expressions and terminology’ and improving concordance of the texts in the other languages.209 

This resulted in a further revision of the text to incorporate changes as recommended by the 

Committee, ensuring a text that was ‘significantly better drafted and more internally consistent 

with each language.’210 In making these revisions, the provision in question became Article 281 

and was subject to a last alteration that is seen in the final UNCLOS text. This textual change 

made provision for parties to a dispute agreeing ‘to seek settlement of the dispute’, purposefully 

ensuring that the article more clearly relates to settling a particular dispute (and so ad hoc 

agreements). The careful evolution of the provision in referring to the settlement of ‘a dispute’, 

then ‘such dispute’, and finally, ‘the dispute’, is evidence of this intention. This would also 

accord with the other languages, for instance, the French version of the final text states ‘lorsque 

les Etats Parties qui sont parties à un différend relatif à l'interprétation ou à l'application de la 

Convention sont convenues de chercher à le régler par un moyen pacifique de leur choix …’211 

In other words, where States that are parties to a dispute have agreed to seek to settle it by a 

peaceful means of their choice. That this became the wording and format incorporated in the 

final text of UNCLOS is again indicative of the acceptance of the meaning.  

 

 

3. Observations 

 

 
206 Emphasis added. 
207 Memorandum by the President of the Conference on document A/CONF.62/WP.10, UN Doc 

A/CONF.62/WP.10/Add.1 (1977) Off Rec.  
208 See Informal Composite Negotiating Text (Revision 1), UN Doc A/CONF.62/WP.10/Rev.l (1979) Off Rec; 

Informal Composite Negotiating Text (Revision 2), UN Doc. A/CONF.62/WP.10/Rev.2 (1980) Off Rec; Informal 

Composite Negotiating Text (Revision 3), UN Doc A/CONF.62/WP.10/Rev.3 (1980) Off Rec.  
209 Report of the Chairman of the Drafting Committee, UN Doc A/CONF.62/L.67/Rev.1 (1981) Off Rec, 145, 

para 1.  
210 Draft Convention on the Law of the Sea, UN Doc A/CONF.62/L.78 (1981) Off Rec.  
211 Certified true copy, emphasis added.   
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Examining the preparatory works under Article 32 VCLT provides a clearer insight into the 

parties’ intentions with regard to the interpretation of Articles 281 and 282. Difficulties 

evidently lie in fully utilizing preparatory works to confirm and determine the meaning where 

much of the negotiating was conducted informally and was unrecorded. But, while the treaty 

may not provide a ‘truly comprehensive regime of compulsory jurisdiction’,212 it is clear that 

many States did view compulsory dispute settlement as ‘an essential element of any new legal 

order for the seas,’213 and believed that recourse to binding settlement procedures was a 

necessary mechanism in preventing the perpetuation of many maritime disputes. That being 

said, it is equally clear that States valued freedom of choice in settling their disputes. 

Against this background, it could be logically argued that the supplementary means 

both confirm and determine the meaning derived from the application of Article 31(1) VCLT. 

The good faith interpretation clearly achieves the parties’ compromise, so seen here in the 

developing texts and accompanying negotiations;214 the delicate balance between parties’ 

freedom to choose any means of settlement and safeguarding the rights of all States under the 

Convention through the definitive settlement of disputes. The preparatory works also confirm 

that the type of agreement does hold significance for Articles 281 and 282.  

 

 

 

III CONCLUDING REMARKS 

 

The reach of Articles 281 and 282 UNCLOS has been an unresolved, contentious issue in 

several international cases, particularly as the articles place procedural limitations upon 

jurisdiction. The range of agreements falling within the ambit of these provisions has been 

unclear and the absence of a definitive answer has provoked questions of judicial jurisdiction, 

accordingly perpetuating a number of disputes. The case law examined above only serves to 

show that considerable uncertainty remains about the identification of exclusionary 

agreements, and that the UNCLOS Conference’s desire for the dispute settlement provisions 

to ensure consistent future interpretation of the Convention’s articles is far from realised. In 

addressing this challenge, this paper shows that the good faith interpretation under Article 31(1) 

VCLT identifies that the type of agreement does hold significance in determining which 

agreements could exclude UNCLOS compulsory procedures.  

In accordance with Article 282, where binding dispute settlement procedures in general 

agreements can cover law of the sea disputes, these will take precedence over Section 2 

UNCLOS unless otherwise agreed. Under Article 281, parties can preclude UNCLOS 

procedures by agreeing to seek settlement of a particular dispute by a specific means, retaining 

an all-important freedom of choice. These dispute resolution provisions reflect the complexity 

and careful balance of the compromise achieved by States during negotiations, protecting both 

the rights of parties under the Convention and the concept of State sovereignty. In applying 

Articles 31 and 32 VCLT, it is clear that the aim of Articles 281 and 282 is to achieve that 

balance, and the good faith interpretation of these provisions facilitates this. This is confirmed 

by the developing subsequent practice through a decisive avoidance of broader (and narrower) 

interpretations, particularly in more recent cases, and supplementary means also endorse this 

reading. 

 
212 Southern Bluefin Tuna Case (Jurisdiction and Admissibility) (n 29) 45, para 62.  
213 60th Plenary Meeting (n 41) 21, para 3. 
214 President Amerasinghe stated that, ‘while imposing the general obligation to exchange views and to settle 

disputes by peaceful means, these articles give complete freedom to the parties to utilize the method of their 

choosing, including direct negotiation, good offices, mediation, conciliation, arbitration or judicial settlement.’ 

Memorandum by the President of the Conference (n 55) 122-3, para 10.  
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Consequently, in determining the applicable standards for identifying exclusionary 

agreements,215 consideration should be given to agreement type as the first factor in confirming 

whether an agreement is within the scope of either Article 281 or 282. A court or tribunal 

should examine whether the instrument is an existing general, regional or bilateral 

agreement,216 and further to this, consider whether (a) the procedures therein lead to binding 

settlement, and (b) the procedures sufficiently general so as to cover UNCLOS disputes. If so, 

the agreement could exclude UNCLOS procedures under Article 282, unless otherwise agreed. 

If the agreement does not meet the aforementioned criteria, it could also be considered whether 

the instrument is an ad hoc agreement to seek settlement of the instant dispute by a particular 

means. If so, the agreement could exclude UNCLOS procedures under Article 281, if other 

relevant criteria are met.217 However, if the agreement is a general agreement that does not lead 

to binding settlement, it must fall outside the scope of both articles.  This is the first, but crucial, 

step in definitively identifying which agreements could supersede UNCLOS compulsory 

procedures. In addition to ensuring greater consistency in the jurisprudence, conclusive 

knowledge of these parameters will also enable States to conclude suitable agreements in 

accord with their intentions as to law of the sea dispute settlement.   

 

 

 
215 See, for example, the standard applied to identify whether instruments were legally binding, South China Sea 

Arbitration (Jurisdiction and Admissibility) (n 7) para 241.  
216 ‘Or otherwise’, for example, unilateral acceptance of the ICJ’s jurisdiction.  
217 As noted above, these other criteria are beyond the scope of this particular paper.  


